
AGREEMENT BETWEEN  
THE CITY OF NEW YORK AND THE  

TOWN OF BEDFORD, NEW YORK, FOR THE 
BEDFORD WASTEWATER PROJECT 

THIS AGREEMENT (“Agreement”) is made and entered into as of the 29th day 

of April, 2019, by and between the CITY OF NEW YORK (the “City”), a municipal corporation 

of the State of New York, acting by and through the NEW YORK CITY DEPARTMENT OF 

ENVIRONMENTAL PROTECTION (“DEP”), having its principal office at 59-17 Junction 

Boulevard, Flushing, New York 11373, and the TOWN OF BEDFORD  (the “Town”), a 

municipal corporation of the County of Westchester, in the State of New York, having its principal 

office at 321 Bedford Road, Bedford Hills, New York 10507 (each, a “Party,” and 

collectively, the “Parties”). 

WHEREAS, DEP is charged with the duty of protecting the high quality of waters from 

which the City’s water supply is drawn and preserving the City watershed from degradation for 

the purpose of protecting the health and general welfare of the consumers of this supply; and 

WHEREAS, the City, in January 1997, executed a Memorandum of Agreement regarding 

the City’s watershed protection program by and among the City, the State of New York (the 

“State”), the United States Environmental Protection Agency (“USEPA”), Catskill Watershed 

Corporation, the Coalition of Watershed Towns, Putnam County, Westchester County, certain 

watershed municipalities, and certain environmental groups (the “Watershed MOA”); and 

WHEREAS, the City, as set forth in Paragraphs 89 and 90 of the Watershed MOA, 

promulgated Rules and Regulations for the Protection from Contamination, Degradation and 

Pollution of the New York City Water Supply and its Sources (the “Watershed Regulations”), 

pursuant to Article 11, §1100 of the New York State Public Health Law and § 24-302 of the New 

York City Administrative Code; and 

WHEREAS, the Watershed Regulations contain provisions which require that owners of 

wastewater treatment plants (“WWTPs”) located within the watershed of the City’s drinking water 

supply system upgrade their WWTPs to comply with the Watershed Regulations; and  
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WHEREAS, pursuant to the Watershed MOA and Section 1104 of the New York State 

Public Health Law, the City is obligated to pay the costs of designing, permitting, constructing, and 

installing, and of operating and maintaining, equipment and methods of operation required solely 

by the Watershed Regulations and not otherwise required by federal or State law (“Watershed 

Equipment and Methods”); and  

WHEREAS, as set forth in the Watershed MOA, the City established a program to pay for 

the costs of upgrading existing WWTPs to comply with the requirements of the Watershed 

Regulations (“Regulatory Upgrades”), through an agreement between DEP and the State 

Environmental Facilities Corporation (“EFC”) (the “DEP-EFC Master Agreement”), in order to 

ensure that the work is performed expeditiously; and 

WHEREAS, the State Department of Corrections and Community Supervision 

(“DOCCS”) currently owns and operates a WWTP (the “Bedford Hills WWTP”) that serves 

DOCCS’ Bedford Hills Correctional Facility and Taconic Correctional Facility in Bedford Hills 

(the “Correctional Facilities”) and a rest area on I-684 between Exits 5 and 4 in the Town that is 

under the jurisdiction of the State Department of Transportation; and 

WHEREAS, DOCCS operates the Bedford Hills WWTP pursuant to its State Pollutant 

Discharge Elimination System (“SPDES”) permit (the “SPDES Permit”) most recently issued for 

a five-year term on or about November 1, 2017 by the State Department of Environmental 

Conservation (“NYSDEC”), which SPDES Permit allows for a maximum wastewater discharge 

of 500,000 gallons per day (“gpd”), although the actual wastewater discharge is significantly below 

the maximum allowable discharge under the SPDES Permit; and  

WHEREAS, consistent with the DEP-EFC Master Agreement, the Regulatory Upgrade to 

the Bedford Hills WWTP was completed in 2002 with DEP funds, pursuant to an agreement 

between EFC  and DOCCS; and 

WHEREAS, DEP and the Town wish to enter into this Agreement to implement a 

wastewater project known as the Town of Bedford Wastewater Project (the “Project,” as more 

specifically defined in Section 3(g), below), which includes, among other things, the formation of 
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a new Bedford Hills-Katonah Business Sewer District (the “Sewer District,” as more specifically 

described in Section 3(a), below), and the construction of a new Bedford collection system to serve 

entities currently served by three nearby non-municipal WWTPs as well as entities that do not 

currently have sewer service; and  

WHEREAS, the Town believes that, because of the site conditions as well as the age and 

condition of certain of the existing treatment systems serving properties without sewer service, at 

least some of these systems may be subject to failure while others may not be able to provide 

adequate treatment and, therefore, could allow the release or discharge of inadequately treated 

sewage into the City’s water supply; and 

WHEREAS, this consolidation will eliminate the need for separate Regulatory Upgrades 

of the non-municipal WWTPs and also eliminate these separate discharges in the watershed, which 

will benefit the Parties and further the purposes of the Watershed MOA; and  

WHEREAS, a feasibility study dated April 22, 2016, regarding alternative scenarios for 

the Project was prepared for the Town by Arcadis U.S. Inc., followed by the Bedford Hills-

Katonah Business Sewer District Map, Plan and Report dated December, 2016 (the “Map, Plan 

and Report”), a copy of which (without Appendices) is annexed hereto as Exhibit A; and 

WHEREAS, the Town is willing to manage the Project and the design and construction of 

the new Bedford collection system, including certain “Alternative Upgrades” to the three nearby 

WWTPs to connect them to the new system in lieu of Regulatory Upgrades, using funding 

provided by DEP as set forth in this Agreement, and to administer the DEP funding in accordance 

with the terms of this Agreement; and 

WHEREAS, the Map, Plan and Report contemplates that the Town will use a portion of 

the unused allowable discharge under the SPDES Permit, as described in Section 3(b), to serve the 

Sewer District, as anticipated in a term sheet between DOCCS and the Town, dated November 30, 

2016, a copy of which is annexed hereto as Exhibit D (the “DOCCS Term Sheet”); and 
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WHEREAS, as anticipated in the DOCCS Term Sheet, the Town will assume operational 

control of the Bedford Hills WWTP, whereupon DOCCS will become a customer of the Sewer 

District; and 

WHEREAS, the Town has agreed to use its best efforts to obtain ownership of the Bedford 

Hills WWTP, together with any appurtenant property, easements, lines and facilities, for nominal 

consideration and to accept transfer of the SPDES Permit pursuant to 6 NYCRR §750-1.17 or, in 

the alternative, obtain a long-term contractual right to operate the Bedford Hills WWTP; and 

WHEREAS, the Town has committed to entering into a binding agreement with DOCCS 

as set forth below (the “DOCCS Agreement”), the terms of which will be substantially similar to 

the terms of the DOCCS Term Sheet; and 

WHEREAS, the Town acted as lead agency and coordinated an environmental review 

pursuant to the State Environmental Quality Review Act (“SEQRA”) and its implementing 

regulations (6 NYCRR Part 617) in connection with its formation in 2017 of the Sewer District, 

and for the construction of the new collection system and the Alternative Upgrades, and the Town’s 

taking over ownership and operation of the Bedford Hills WWTP; and 

WHEREAS, DEP is obligated to pay for the incremental costs associated with operation 

and maintenance of Watershed Equipment and Methods at the Bedford Hills WWTP, and will 

enter into an operation and maintenance (“O&M”) agreement with the Town (the “Town O&M 

Agreement”) to pay for operation and maintenance of Watershed Equipment and Methods at the 

Bedford Hills WWTP; and  

WHEREAS, as indicated in the draft revisions of the Watershed Regulations that DEP 

submitted to the New York State Department of Health on February 28, 2018, DEP intends to 

amend the Watershed Regulations to clarify, among other things, that DEP review and approval 

will not be required for connections to municipal sewer systems with qualifying sewer use laws; 

and 

NOW, THEREFORE, in consideration of the respective representations and agreements 

contained herein, the Parties agree as follows:  



 
 
 
 

 

5 
 
 

1. Registration Required 

This Agreement shall not take effect until it is registered pursuant to Section 328 of the New York 

City Charter.  Within fifteen days after registration, DEP will send the Town a written Order to 

Commence Work, setting forth the date of registration, which shall be referred to as the “Effective 

Date” of this Agreement.    

2. Term of the Agreement 

The term of this Agreement shall commence on the Effective Date, and, unless otherwise extended 

in a writing signed by both Parties, with the approval of the DEP Agency Chief Contracting Officer 

(the “ACCO”), shall expire on the fifth anniversary of the Effective Date, unless terminated sooner 

pursuant to the terms of this Agreement.  All expenses that would otherwise qualify as an Eligible 

Cost (as defined in Section 6, below), incurred by the Town during the term shall be reimbursable 

from the funding to be provided by DEP under this Agreement, subject to the terms and conditions 

set forth below.  

3. Overview of the Project 

a) The Sewer District, formed by the Town under Article 12-A of the State Town Law, is a 

non-contiguous sewer district that will serve (i) properties within three Town business areas 

located in the hamlets of Bedford Hills and Katonah, which are zoned as Central Business 

Districts (“CBDs”); (ii) two municipally-owned properties, the Bedford Hills Community 

House and the Adams Street highway facility (“Municipal Sites”); (iii) two properties 

adjacent to the CBDs, the Katonah Fire Department’s property and the Katonah Village 

Library; (iv) the Correctional Facilities; (v) the State Department of Transportation’s rest area 

on I-684; (vi) three sites that presently rely on WWTPs that are eligible for DEP’s Regulatory 

Upgrade Program, the Katonah Elementary School (“KES”), three apartment buildings 

(Buildings D, F and G) that are part of the Bedford Park at Westchester complex (known as 

the Bedford Park apartments, or “BPA”), and a school owned by the St. Mary of the 

Assumption Church (“St. Mary’s”) (KES, BPA and St. Mary’s, collectively, the “Upgrade 

Sites”); and (vii) a rectory and house owned by St. Mary’s.  All of the properties that the 

Sewer District will serve are referred to collectively as “District Properties,” and their owners, 
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collectively, “District Property Owners.”  A map of the District Properties is included in 

Section 2 of the Map, Plan and Report (Exhibit A).  

b) The Town, on behalf of the Sewer District, shall construct a collection system (the 

“Collection System”) comprised of piping, pump stations, grinder pumps and such other 

equipment as is necessary to convey the wastewater to the Bedford Hills WWTP from the 

District Properties.  The portion of the sewer system to be owned and operated by the Sewer 

District will be comprised of the Collection System, including twelve grinder pumps with low 

pressure laterals that will be located in easements to be acquired by the Town across certain 

District Properties, and the Bedford Hills WWTP (“Bedford Sewer System”).  With the 

exception of those low pressure laterals, the lateral lines connecting the District Properties to 

the Collection System located in the Town’s right-of-way will be owned and operated by the 

respective District Property Owners. 

(i) The SPDES Permit for the Bedford Hills WWTP authorizes a 

discharge of 500,000 gpd.  The actual flows to the WWTP have 

averaged approximately 214,000 gpd, and the WWTP has adequate 

capacity to accept flow from the other District Properties identified in 

Section 3(a), above.  The DOCCS Agreement will provide that DOCCS 

will retain a guaranteed flow capacity of 300,000 gpd.  The total 

anticipated flow from all other District Properties is approximately 

84,000 gpd.  Thus, no increase in the Bedford Hills WWTP treatment 

capacity or modification of the SPDES Permit is expected to be needed 

to implement the Project.  It is understood and agreed, however, that in 

the event any such increase or modification should be needed, the Town 

shall be obligated to accomplish such increase or modification at its own 

expense. 

c) The CBDs and Municipal Sites are currently served by on-site subsurface sewage treatment 

systems.  KES is currently served by an on-site WWTP that is owned and operated by the 

Katonah-Lewisboro School District (“KLSD”) in Katonah. Bedford Park at Westchester, LLC 

owns and operates an on-site WWTP that serves 79 of the BPA complex’s 144 apartments on 
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Rome Avenue in Bedford Hills.  St. Mary’s school is served by an on-site WWTP that it owns 

and operates; the adjacent rectory and house owned by St. Mary’s are served by separate 

subsurface sewage disposal systems.   

d) Pursuant to the DEP-EFC Master Agreement, EFC, acting on behalf of DEP, entered into 

agreements with KLSD, Bedford Park at Westchester, LLC, and St. Mary’s (the “Upgrade 

Agreements”), copies of which, with subsequent amendments thereto, are annexed hereto as 

Exhibit E, to pay to upgrade these WWTPs to comply with the Watershed Regulations (the 

“WWTP Upgrades”).  Work under the Upgrade Agreements has not been completed, and was 

put on hold by DEP’s issuance of Stop Work Orders on April 24, 2018 to allow the Project to 

proceed. 

e) In lieu of the Regulatory Upgrades for KES, BPA, and St. Mary’s, the Town will carry out 

the following “Alternative Upgrades,” construction of which will be paid for by DEP under this 

Agreement: 

• Installing lateral lines to conduct wastewater from each of KES, BPA, and St. 
Mary’s, including the rectory and house at St. Mary’s, to the Collection System;  
 
• Connecting each of the three sites to the Collection System; 
 
• Decommissioning each WWTP in accordance with NYSDEC and Westchester 
County Department of Health (“WDOH”) guidelines;  
 
• Terminating the SPDES permit for each WWTP;  
 
• Decommissioning the subsurface sewage treatment systems serving the rectory 
and house at St. Mary’s; and 
 
• Restoring the KES, BPA, and St. Mary’s WWTP sites. 
 

f) However, pursuant to the amended Upgrade Agreements, as set forth in the most recent 

amendments included in Exhibit E, professional design services required until December 31, 

2018 in connection with the construction of the Alternative Upgrades will be paid for by EFC.  

Any professional design service tasks not completed by the end of 2018 will be performed by 

the Town under this Agreement. 
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g) The term “Project,” as used herein, includes, but is not limited to, the design and 

construction of and other tasks necessary to accomplish the Alternative Upgrades, as well as 

the planning, design and construction of the Collection System necessary to convey wastewater 

to the Bedford Hills WWTP. 

h) In furtherance of the Project, the Town will amend its Connection Agreements with KLSD, 

Bedford Park at Westchester, LLC, and St. Mary’s, in a form satisfactory to DEP, as set forth 

in Section 4, below. 

i) The Town has entered into an Intermunicipal Agreement with Westchester County, a copy 

of which is annexed hereto as Exhibit F (the “WC-Bedford Agreement”).  Under the WC-

Bedford Agreement, Westchester has committed to provide funds for the Project from the East 

of Hudson Water Quality Investment Program Fund (“EOH WQIP Fund”), which was created 

with money paid by the City pursuant to the Watershed MOA to support a program of water 

quality investments east of the Hudson River in order to protect the City’s drinking water 

supply. 

j) Provided that DEP’s proposed revisions to the Watershed Regulations have in fact been 

promulgated at that time, following completion and operation of the Collection System and the 

Town’s adoption of a sewer use law acceptable to DEP, it is agreed that DEP review and 

approval will not be required either for connections to the Collection System or for any increase 

in sewage flow to the Collection System, as long as the additional flow from such connections 

is not expected to cause the WWTP to have a SPDES flow parameter violation as defined in the 

Watershed Regulations.  This provision shall survive the expiration or earlier termination of 

this Agreement unless it is inconsistent with duly promulgated revisions to the Watershed 

Regulations. 

4. The Town’s Obligations Under this Agreement 

a) Milestones.  Subject to DEP’s meeting its payment obligations as set forth below, the Town 

is responsible for completing the Project and complying with its obligations under this 

Agreement in a diligent fashion in accordance with the schedule of milestones that is attached 
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to this Agreement as Exhibit B and incorporated herein by reference (the “Milestones”).  The 

Project shall be functionally completed, and therefore the Sewer District shall be capable of 

treating wastewater from KES, BPA, and St. Mary’s, which shall be transmitted via the 

Collection System to the Bedford Hills WWTP for treatment, no later than the Operational Date 

(as defined in Exhibit B) unless the Parties agree, pursuant to Section 8(d), below, to extend 

that Milestone date.  If the Town fails to satisfy its obligations in accordance with the 

Milestones, DEP may, without limitation of any other remedies it may have at law or in equity, 

invoke the repayment provisions under Section 8, below.  

(i) During the term, the Town shall submit deliverables to DEP for 

its review as set forth on Exhibit B.  DEP shall review and 

comment within two weeks of receipt.  To the maximum extent 

possible, the Town shall incorporate any revisions necessitated 

by DEP’s comments in the final version of the relevant document. 

(ii) Where the due dates for Milestones described in Exhibit B are 

expressed in terms of other events, the Town shall notify DEP, in 

writing and within five business days, of the occurrence of such 

other events.    

b) The Town will enter into a binding agreement with DOCCS (the “DOCCS Agreement”) 

that will enable it to implement the Project in accordance with the Milestones set forth in Exhibit 

B including, without limitation, causing the Sewer District to assume responsibility for 

operation of the Bedford Hills WWTP with DOCCS as its sole customer and will use its best 

efforts to ensure that such agreement either (i) provides for a transfer of ownership of the 

Bedford Hills WWTP from DOCCS to the Town or if that is not possible, (ii) gives the Town 

the contractual right to operate the Bedford Hills WWTP for a duration of no less than thirty 

years, with no termination except for cause, and requires that, in the event of such termination, 

the Sewer District’s wastewater will continue to be accepted at and treated at the Bedford Hills 

WWTP.  If, despite its best efforts, the Town cannot achieve either (i) or (ii), such agreement 

shall, at a minimum, provide that the wastewater generated by the Sewer District will be 

accepted at and treated at the Bedford Hills WWTP for a minimum of thirty years.   
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c) The Town will secure all necessary regulatory approvals and permits required for the 

Project, including, without limitation, as follows:  

(i) The Town will secure the DEP approval that is needed for the 

Bedford Sewer System pursuant to the Watershed Regulations, 

which approval will not be unreasonably withheld or delayed.  

DEP Stormwater Pollution Prevention Plan approvals may also 

be required for construction of the Collection System, which 

approvals will also not be unreasonably withheld or delayed. 

(ii) The Project is subject to the regulatory jurisdiction and approval 

of the NYSDEC and the Westchester County Department of 

Health, among other governmental entities.  DEP agrees to 

support the Town before these and any other involved local, 

State, or federal regulatory agencies in connection with its 

applications for approvals needed for the Project and to cooperate 

fully with all required regulatory submissions and processes.  

(iii)  The Town, for itself and the Sewer District, shall seek and 

secure, and DEP agrees to support the applications for, any other 

necessary federal, State or local permits required in connection 

with the Project, including any permits or approvals needed in 

connection with the Alternative Upgrades to the Upgrade Sites.  

d) Connection Agreements.  The Town has entered into connection agreements with the 

Katonah-Lewisboro School District (the owner of KES), with St. Mary of the Assumption 

Church (the owner of St. Mary’s) and with Bedford Park at Westchester, LLC (the owner of 

BPA), copies of which are annexed hereto as Exhibit G.  The Town shall enter into an amended 

connection agreement with each of these owners (the “Amended Connection Agreements”) 

reflecting the terms of this Agreement, in accordance with the applicable Milestones set forth 

in Exhibit B. 
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e) Acquisition of Necessary Easements and/or Access Rights.  The Town shall enter into 

agreements with the relevant property owners to acquire the necessary easements and/or 

construction access for construction and operation of the Bedford Sewer System, including, but 

not necessarily limited to the following, by no later than the applicable Milestones set forth in 

Exhibit B: 

(i) The agreements with each of the Upgrade Site owners shall grant 

the Town the necessary construction access rights for the installation of 

the sewer main laterals on the private property at each of the Upgrade 

Sites.  

(ii) Since the Town will also be replacing a pump station on the BPA 

property, the agreement with Bedford Park at Westchester, LLC, shall 

also include the necessary construction easement for the installation of 

the new pump station and a permanent easement for the purpose of 

modifying, maintaining, operating, replacing and repairing the new 

pump station, which the Town will own, in order to pump the wastewater 

from BPA to the sewer main in the public right-of-way. 

(iii)  The Town shall also enter into agreements for and acquire the 

necessary permanent easements for the construction, operation and 

maintenance of the twelve grinder pumps and low pressure laterals to be 

installed on other District Properties where this will be required.  

f) Design Services and Construction Management.  The Town, on behalf of the Sewer District, 

will manage the design and construction of the Collection System and the Alternative Upgrades 

through a qualified consultant, and subconsultants as needed, who shall be managed by a 

professional engineer licensed to practice in the State.  On June 12, 2017, the Town awarded a 

design services contract to Woodard and Curran, and it submitted a Basis of Design Report to 

DEP for review and comment in March 2018. 

(i) The design obligations of the Town shall include providing all 

engineering, surveying, scientific and other professional services 
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necessary for design and construction of the Collection System in 

accordance with the Watershed Regulations and other applicable 

standards.  These services include, without limitation: mapping, 

conducting a soil boring program, facilities planning, assistance 

in obtaining bids, administering construction contracts, design 

services during construction, conducting field oversight of the 

construction work and preparation of record documents and the 

operation and maintenance manuals.  The Town shall also be 

responsible for providing any professional services required after 

2018 in connection with the construction of the Alternative 

Upgrades following termination of the Upgrade Agreements.  

(ii) The Collection System shall consist of gravity collection sewers 

with pumping stations and force mains, and laterals located in the 

Town’s right-of-way, together with a limited number of grinder 

pumps and low pressure laterals in easements to be acquired on 

private property to serve individual District Properties that are 

located at an elevation too low to be served by the nearest gravity 

sewer. 

(iii) The decommissioning of the Upgrade Sites shall be designed in 

accordance with NYSDEC regulations, 6 NYCRR § 750-2.11, 

and with all other applicable State and local requirements 

pertaining to the abandonment or removal process. 

g) Procurement and Contracting.  The Town shall procure construction contract(s) in 

accordance with this subsection and Sections 15 and 16, below, taking all steps necessary under 

applicable law, including, without limitation, the Wicks Law.  

(i) Promptly after the opening of the sealed bids, the Town shall 

provide DEP with a list of the bidders’ names and the bid 

amounts. 
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(ii) Within three business days of the Town providing such notice of 

bidders, DEP shall have the opportunity to provide notice to the 

Town that, in DEP’s opinion, the lowest bidder does not have a 

satisfactory record of business integrity under applicable law, 

would otherwise be found to be a non-responsible bidder by DEP 

or that DEP has reason to believe such bidder will be unable to 

complete the relevant construction contract according to the 

applicable plans and specifications.  If DEP does not provide 

notice of an objection to the Town within three business days, 

DEP shall waive its opportunity to object to award of a 

construction contract to the lowest responsive bidder. 

(iii)The Town shall award one or more construction contract(s) 

(which may allow for subcontracting) for the Project work, and 

shall immediately notify DEP, in writing, of such award(s).  

Construction shall not begin until the Town has received all 

necessary approvals and permits and also secured the necessary 

bonds and proof of insurance pursuant to Section 10, below, and 

provided all notices that are necessary under law or contract prior 

to commencing the work. 

(iv) In the event that DEP provided notice of an objection to a bidder 

on business integrity grounds and the Town nevertheless awards 

the contract to that bidder, DEP shall have the right to determine 

that funds paid pursuant to that contract are not Eligible Costs 

under this Agreement. 

h) Construction. 

(i) The Town shall commence and complete construction of the 

Collection System and the Alternative Upgrades, including, 

without limitation: concrete/rock excavation, gravity collection 

sewers, force mains, pumping stations, grinder pumps to serve 
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properties located at an elevation too low to be served by the 

nearest gravity sewer, lateral connections from the Collection 

System to the three Upgrade Sites, site restoration, and all related 

appurtenances. 

(ii) The Town shall not substantially deviate from the final, approved 

plans and specifications for the Project construction without the 

prior written approval of DEP. 

i) In accordance with the applicable Milestone in Exhibit B, the Town will adopt a sewer use 

law consistent with the draft that it has previously submitted to DEP for review and with DEP’s 

comments thereon.  The Town will administer that law and set sewer rents consistent with the 

terms set forth therein and all applicable laws, regulations, and agreements.  These sewer rents, 

which the Sewer District will charge to the District Property Owners, will be based on the costs 

(including standard contingencies) of operating and maintaining the Bedford Hills WWTP, less 

the amount to be paid by DEP pursuant to the Town O&M Agreement. 

j) The Town will take all necessary steps to accomplish the decommissioning of the existing 

WWTPs, and site restoration, at the Upgrade Sites. 

5. Funding for the Project 

a) DEP has allocated thirteen million two hundred thousand ($13,200,000) dollars for the 

Regulatory Upgrades at the Upgrade Sites (the “DEP Regulatory Upgrade Funding 

Allocation”).  DEP will provide the DEP Regulatory Upgrade Funding Allocation to the Town 

on an incremental basis as described in Section 7, below, for the purposes of the Project, and 

may provide some or all of the Alternative Upgrades Design Services Allowance in accordance 

with Section 7(e), below.  (The DEP Regulatory Upgrade Funding Allocation and the 

Alternative Upgrades Design Services Allowance are sometimes collectively referred to below 

as the “DEP Funds.”)  In the event that any of the DEP Funds paid to the Town have not been 

spent on eligible Project costs under this Agreement by the Final Completion Date (as defined 
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in Exhibit B), such funds shall be returned to DEP in accordance with the provisions of Section 

7(g), below.  

b) The Town has been granted up to six million five hundred thousand ($6,500,000) dollars in 

additional funds by Westchester County from the EOH WQIP Fund that may be used for any 

purposes related to the Project including, but not limited to, costs associated with formation of 

the Sewer District, design, permitting and construction of the Bedford Sewer System, and 

related environmental review (“EOH Funds”).  The Town shall comply with the requirements 

set forth in the WC-Bedford Agreement with respect to the expenditure of EOH Funds.  In 

addition, the Town expects to seek a grant of additional funds from New York State including, 

but not limited to, a grant from NYSDEC pursuant to its Water Quality Improvement Project 

Grants Program (“Potential State Funds”).  The Town shall apply not less than five million 

seven hundred fifty thousand ($5,750,000) dollars of funds, from either or both EOH Funds or 

Potential State Funds, to Project costs as set forth in Section 7(b), below. 

c) The Town will issue sewer bonds to cover a portion of the cost of the Project, initially in 

the amount of one million two hundred thousand ($1,200,000) dollars, the proceeds of which 

will be applied to the cost of the Project (the “Sewer Bond Proceeds”). 

d) To the extent that the total costs of the Project exceed the sum of the DEP Regulatory 

Upgrade Funding Allocation, any portion of the Alternative Upgrades Design Services 

Allowance that may be payable to the Town under Section 7(e) below, the EOH Funds and/or 

Potential State Funds, and the Sewer Bond Proceeds, the Town is responsible for securing the 

necessary funds to complete the Project in accordance with the Milestones.  Notwithstanding 

anything to the contrary set forth herein (except with respect to the Town O&M Agreement and 

any capital costs with respect to any potential additional Watershed Equipment and Methods 

required at the Bedford Hills WWTP), DEP will not contribute any funds in excess of the DEP 

Regulatory Upgrade Funding Allocation and so much of the Alternative Upgrades Design 

Services Allowance as may be payable under the terms of this Agreement. 

e) DEP shall make available to the Town additional funds in an amount not to exceed one 

hundred fifty thousand ($150,000) dollars to be applied to the cost of performing professional 
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design service tasks that may be required after 2018 in connection with the Alternative 

Upgrades under the last sentence of Section 4(f)(i), above, and any attorneys’ fees necessary in 

connection therewith (the “Alternative Upgrades Design Services Allowance”), payable as set 

forth in Section 7(e), below. 

6. Use of DEP Funds  

a) Eligible Costs.  Subject to the restrictions set forth in this Section 6, DEP agrees to pay for 

the reasonable and necessary costs associated with the Project up to the amount set forth in 

subsection (b), below, in accordance with the terms and conditions in this Agreement (“Eligible 

Costs”).  The Eligible Costs shall include: 

(i) the actual and reasonable cost to the Town for consultants to 

perform services during the term of this Agreement that are 

required to design the Collection System, including, without 

limitation, project planning, preparation of bidding documents, 

plans and specifications, site permit applications, and design 

services during construction;  

(ii) the actual and reasonable cost to the Town for consultants to 

perform design services, starting in 2019 and during the term of 

this Agreement, that are required in connection with the 

Alternative Upgrades including, without limitation, design 

services during construction; 

(iii)the actual cost of the work to construct the Collection System and 

the Alternative Upgrades, performed in accordance with 

construction contract(s) that have been competitively bid and 

awarded pursuant to General Municipal Law § 103, including the 

cost of premiums for all insurance and/or performance and 

payment bonds required by this Agreement; and 
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(iv) the actual cost of construction management services provided by 

a project management superintendent or engineering firm where 

appropriate; and 

(v) administrative costs directly attributable to the above tasks, 

including reasonable attorneys’ fees and expenses incurred to 

negotiate this Agreement, obtain all necessary government 

permits and approvals, and provide legal assistance in connection 

with design and construction (such attorneys’ fees shall not 

exceed fifty thousand ($50,000) dollars in the aggregate without 

prior DEP approval, and an the hourly rate therefor shall not 

exceed the lesser of three hundred ($300) dollars per hour or the 

hourly rate normally charged by such attorney); and 

(vi) other costs directly related to the Project that may be approved by 

DEP in writing in advance of the Town expending such amounts.  

(vii) In no event shall any Town overhead or employee 

compensation costs qualify as Eligible Costs. 

(viii) Neither the costs associated with the installation of any 

lateral lines to serve District Properties that will be privately 

owned, other than by KES, BPA and St. Mary’s, nor any costs 

associated with any modification that might be needed to the 

SPDES Permit (or increase in the treatment capacity for the 

Bedford Hills WWTP) shall be Eligible Costs. 

(ix) Eligible Costs under (i), (ii), and (iv) above are limited to 

payments to consultants, including subconsultants, that have been 

approved by DEP based on DEP’s not being aware of any basis 

on which it would find the consultant or subconsultant non-

responsible for award of a DEP contract based on a lack of 

business integrity. 
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b) Total Eligible Costs Payable by DEP.  Notwithstanding anything to the contrary herein, the 

aggregate total of all Eligible Costs payable by DEP hereunder shall not exceed thirteen million 

three hundred fifty thousand ($13,350,000) dollars. 

c) Administration of DEP Funds by the Town.  The Town shall manage, coordinate and 

administer the costs and payments required in connection with the performance of its Project 

obligations in accordance with the terms hereof, including compliance with the Milestones.  The 

Town shall deposit all funds received pursuant to this Agreement in an account not to be co-

mingled with funds from other sources, and shall use such funds solely to fulfill its obligations 

hereunder.  In no event shall any funds distributed by DEP to the Town under this Agreement 

be used for any expense other than Eligible Costs, as further limited with respect to the 

Alternative Upgrades Design Services Allowance by the provisions of Section 7(e).  

(i) Payments by the Town.  The Town shall require that all requests 

for payments from the Town by its consultants and contractors 

for Eligible Costs be made by itemized voucher.  Such vouchers 

shall include documentation demonstrating that the work for 

which payment is sought has actually been performed, and that 

the vouchers cover an Eligible Cost as defined in this Agreement.  

Where appropriate, the documentation supporting the voucher 

may include items such as purchase orders, canceled checks, 

certified payroll records and machinery use records.  The Town 

shall ensure that all funds advanced to it shall be used exclusively 

for Eligible Costs incurred in connection with Project activities 

as set forth herein. 

d) Excess Costs.  Any costs or expenses related to the Project or compliance with any 

requirements of this Agreement that exceed the not-to-exceed amount of DEP Funds set forth 

in subsection (b) above, as limited by Section 7(e), or are determined by DEP after accounting 

and reconciliation not to qualify as an Eligible Cost, shall be borne by the Town, and any 

disputes as to DEP’s determination of eligibility shall be resolved in accordance with Section 

11, below. 
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7. Payment and Accounting Process 

a) Initial Advance.  After the Effective Date and after having satisfactorily completed 

Milestones 1 through 11 as set forth in Exhibit B, the Town may submit an invoice to DEP for 

a first advance payment out of the DEP Regulatory Upgrade Funding Allocation, in an amount 

not to exceed five million five hundred thousand ($5,500,000) dollars (the “First Advance”), 

which invoice shall be supported by documentation demonstrating the Town’s expenditure of 

one million two hundred thousand ($1,200,000) dollars on the Project, certifying that these 

expenditures were of Sewer Bond Proceeds, and by fully executed copies of the applicable 

agreements toward which any of the First Advance is expected to be applied.  The Town shall 

submit all invoices to the Project Manager of DEP’s WWTP Upgrade Program (the “Project 

Manager”), at the address specified for DEP in Section 14.  Payments shall be made to the Town 

by electronic funds transfer to a financial institution designated by the Town. 

b) Accounting Prior to Second Advance.  After the Town has expended at least one million 

seven hundred fifty thousand ($1,750,000) dollars of the First Advance on Eligible Costs, as 

well as having expended not less than five million seven hundred and fifty thousand 

($5,750,000) dollars of EOH Funds and/or Potential State Funds on the Project, and subject to 

the Town’s being in compliance with the Milestones in Exhibit B, the Town may submit an 

invoice to DEP for a second advance payment out of the DEP Regulatory Upgrade Funding 

Allocation in an amount not to exceed five million five hundred thousand ($5,500,000) dollars 

(the “Second Advance”), which invoice shall be supported by documentation demonstrating the 

Town’s expenditure of five million seven hundred and fifty thousand ($5,750,000) dollars on 

the Project, certifying that these expenditures were of EOH Funds and/or Potential State Funds, 

as well as being accompanied by an accounting supported by detailed back-up for all DEP Funds 

actually expended by the Town on Eligible Costs to date, and showing all funds allocated under 

binding Town contracts for Eligible Costs but not yet expended, as more fully detailed in 

subsection (c), below.  

c) Accounting Back-up Documentation.  The detailed back-up to be submitted with the 

accounting shall include those vouchers submitted by the Town’s contractors and consultants 
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that have been already been approved and paid by the Town out of the First Advance, proof of 

payment of such vouchers and any other billings and invoices for Eligible Costs and a 

certification from the Town verifying that all costs to which DEP Funds have been applied (or 

allocated) are reasonable and fair and were authorized by the Town in good faith and in 

accordance with this Agreement and all applicable law.  Proof of payment shall be sufficient to 

allow DEP to document that billings and invoices were paid, such as copies of purchase orders, 

canceled checks, payroll and machinery use records certified by the Town, and other forms of 

cost documentation as may be reasonably requested by DEP.  If DEP’s review of such 

documentation indicates that any portion of the First Advance was applied toward a cost other 

than an Eligible Cost or was otherwise expended in a manner not authorized under this 

Agreement, notice will be given to the Town with a detailed explanation for such disapproval 

and, where applicable, a request for further information.  If the Parties cannot resolve a 

disagreement about such a disapproval within ten business days after the DEP notice, such 

amount will be deducted from the amount of the Second Advance and the dispute resolution 

provision in Section 11, below, shall apply if the Town wishes to further dispute the deduction.  

DEP agrees to make good faith efforts to conclude this review of the accounting and back-up 

documentation, subject to the reconciliation and audit provisions in subsections (f) and (h) 

below, within sixty days after receipt of complete information from the Town. 

d) Accounting and Third Advance.  After the Town has expended not less than six million five 

hundred thousand ($6,500,000) dollars of the DEP Regulatory Upgrade Funding Allocation and 

subject to the Town’s being in compliance with the Milestones in Exhibit B, the Town may 

submit an invoice to DEP for a third advance payment of the DEP Regulatory Upgrade Funding 

Allocation in an amount not to exceed two million two hundred thousand ($2,200,000) dollars 

(the “Third Advance”).  Such invoice shall include an accounting supported by detailed back-

up for all DEP Funds actually expended by the Town on Eligible Costs since the date of the 

prior accounting, and showing all funds allocated under binding Town contracts for Eligible 

Costs but not yet expended.  The detailed back-up shall include those vouchers submitted by 

the Town’s contractors and consultants that have been already been approved and paid by the 

Town after the submission of the second invoice, proof of payment of those vouchers, and a 
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certification from the Town verifying that all costs to which DEP Funds have been applied (or 

allocated) are reasonable and fair and were authorized by the Town in good faith and in 

accordance with this Agreement and all applicable law.  Proof of payment shall be sufficient to 

allow DEP to document that billings and invoices were paid, such as copies of purchase orders, 

canceled checks, payroll and machinery use records certified by the Town, and other forms of 

cost documentation as may be reasonably requested by DEP.  If DEP’s review of such 

documentation indicates that DEP Funds were, since the prior accounting, applied toward a cost 

other than an Eligible Cost or were otherwise expended in a manner not authorized under this 

Agreement, notice will be given to the Town with a detailed explanation and, where applicable, 

a request for further information.  If the Parties cannot resolve the issue within ten business days 

after the notice, such amount will be deducted from the amount of the Third Advance and the 

dispute resolution provision in Section 11, below, shall apply.  DEP agrees to make good faith 

efforts to conclude this review of the accounting and back-up documentation, subject to the 

reconciliation and audit provisions in subsections (f) and (h) below, within sixty days after 

receipt of complete information from the Town. 

e) Alternative Upgrades Design Services Allowance.  Independent of the advances payable 

out of the DEP Regulatory Upgrade Funding Allocation, at any time after January 1, 2019, the 

Town may submit one or more invoices to DEP for an amount not to exceed one hundred fifty 

thousand ($150,000) dollars to be paid out of the Alternative Upgrades Design Services 

Allowance, which may be applied solely to the cost of professional design service tasks in 

connection with the construction of the Alternative Upgrades following termination of the 

Upgrade Agreements. 

f) Post-Completion Accounting and Reconciliation.  Within sixty days after the Final 

Completion Date (as defined in Exhibit B), a final accounting and reconciliation shall be 

prepared and submitted to DEP by the Town in accordance with the back-up documentation 

requirements set forth above in this Section with respect to the interim accounting submissions, 

documenting the expenditure of DEP Funds and showing all unspent and uncommitted funds 

advanced by DEP.  The final accounting and reconciliation shall demonstrate, among other 

things, that Alternative Upgrades Design Services Allowance funds were used solely for 
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Eligible Costs of professional design service tasks performed in connection with the 

construction of the Alternative Upgrades.  With such accounting, the Town shall identify and 

fully explain any reasons why it requests DEP approval to retain any of the unspent funds for a 

specified time, during its resolution of a pending dispute with any contractor or vendor.  Such 

request will not be unreasonably denied, provided that any such approved hold-back of unspent 

funds shall be for no longer than a period ending sixty days prior to the expiration of the term 

of the Agreement. 

g) Unspent Funds and Disallowed Expenditures.  Without limiting the provisions of Section 8, 

below, to the extent that any DEP Funds advanced to the Town hereunder have not been 

expended for Eligible Costs in connection with the Project in accordance with the terms of this 

Agreement by the date of the post-completion accounting required under subsection (f), above, 

all such unexpended monies, including the interest earned thereon, if any, shall be returned to 

DEP within thirty days of receipt by the Town of the City’s demand therefor.  In addition, the 

total amount of any expenditures made by the Town that were found by DEP to be unauthorized 

and/or not Eligible Costs hereunder after any accounting as set forth above shall be paid to DEP 

within thirty days of receipt by the Town of the City’s demand therefor.  In the event of a 

termination of this Agreement pursuant to Section 27(a), below, any advanced DEP Funds not 

actually spent on allowable Eligible Costs, and the total amount of any expenditures found to 

have been unauthorized by DEP, shall be returned to the City within thirty days of the effective 

date of such termination, together with a final accounting covering the period from the date of 

the last accounting submitted under this Section (if any).  

h) Audit.  This Agreement and all books, records, documents, receipts and disbursements of 

DEP Funds pursuant to this Agreement are subject to periodic inspection, review and audit by 

(i) the City, including the Comptroller, DEP’s Inspector General and DEP’s Office of 

Engineering Audit, pursuant to the powers and responsibilities conferred by the City Charter 

and Administrative Code and the orders, rules and regulations promulgated pursuant thereto, 

and (ii) the State, (iii) the federal government, and (iv) other persons duly authorized by the 

City.  Such audits may include examination and review of the source and application of all 

funds whether from the City, the State, Westchester County, the federal government, private 
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sources or otherwise.  The Town agrees to cooperate with any such audit of this Agreement, 

including making its financial records related to the Project available to the City as it may deem 

necessary and providing duplicate copies of all such records upon written request.   

i) DEP shall not be deemed, by virtue of making advance payments to the Town, to have 

released the Town from any claim or liability, or to have waived any right or rights of action 

arising under this Agreement.  

j) In the event of any material breach of the terms of this Agreement by the Town, including 

the Milestone schedule set forth in Exhibit B, if such breach is not cured in accordance with 

Section 27, in addition to any other rights or remedies available to it at law or in equity, the City 

shall be entitled to withhold payment of the Second Advance or the Third Advance or any DEP 

Funds payable to the Town out of the Alternative Upgrades Design Services Allowance in an 

amount that represents the cost to cure the breach and covers any reasonable damages resulting 

directly from such breach. 

8. Town’s Reimbursement Obligation  

In the event that DEP determines, in accordance with the process described in subsection (a) of 

this Section, that the Project is unlikely to be completed by the Final Completion Date, as it may 

have been extended pursuant to subsection (d), below, DEP reserves the right to terminate this 

Agreement and will enter into separate agreements with KES, BPA, and St. Mary’s to support 

Regulatory Upgrades for the Upgrade Sites.  In such event, as set forth below in subsections (e) 

through (g), below, the Town shall reimburse DEP for such funds as may be necessary to ensure 

that the total costs DEP incurs in connection with the Regulatory Upgrades at KES, BPA, and St. 

Mary’s are no greater than they would have been had DEP not agreed to support the Project and 

suspended those Regulatory Upgrades.   

a) Process for Identifying and Addressing Delays.  The Town will provide, by email to the 

Project Manager, quarterly progress reports no later than the 15th day following the end of each 

calendar quarter, which: 

(i) Describe the work done over the previous quarter;  
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(ii) Identify the Milestones that have been completed;  

(iii) Identify the calendar dates for completion of future Milestones for 

which a predicate date has occurred that starts a time period running; 

(iv) Discuss any delays anticipated for the completion of any upcoming 

Milestones; and 

(v) Propose ways to minimize any such delays and to ensure that the 

Project as a whole is completed no later than the Final Completion Date. 

b) The Parties agree that the Milestones most critical to determining whether the Project will 

be completed on schedule are: 

(i) Milestone 6: Design completion;  

(ii) Milestone 7: Execution of the DOCCS Agreement; and 

(iii) Milestone 11: Commencement of construction of the Collection 

System. 

c) Upon request from either DEP or the Town, and in any event no fewer than thirty days 

before each of the required completion dates for the Milestones identified in subsection (b), 

above (the “Critical Milestones”), representatives of the Parties shall meet in person or by 

telephone to discuss progress on the Project, unless a meeting required in advance of a Critical 

Milestone is waived in writing by both Parties.  At such meetings, the Parties will discuss the 

impacts of any actual or anticipated delays in completing Critical Milestones on the Town’s 

ability to ensure that the Project is complete by the Final Completion Date. 

d) If through the discussions described above, the Parties agree that an extension of any 

Milestone is warranted, they may agree, in writing, to an extension.  DEP reserves the right to 

consult with the State Department of Health, the USEPA, and NYSDEC before agreeing to any 

such extension.   

e) If, following the process described above in this Section, DEP reasonably determines that 

the Project is not likely to be completed by the Final Completion Date as it may be extended, 
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and therefore KES, BPA, and/or St. Mary’s need to proceed with Regulatory Upgrades, the 

Town shall, in accordance with subsection (f), below, pay to DEP a sum (the “Reimbursable 

Funds,” as more specifically defined below) sufficient to cover any financial losses to DEP in 

connection with this Agreement; that is, the Town shall make DEP whole with respect to the 

costs of completing Regulatory Upgrades to the KES, BPA, and St. Mary’s WWTPs as set forth 

below.  

f) The Reimbursable Funds shall comprise the incremental out-of-pocket funds expended by 

DEP in connection with the Project that would not have been expended had DEP not agreed to 

support the Project and suspended the Regulatory Upgrades for the KES, BPA, and St. Mary’s 

WWTPs.  The Reimbursable Funds shall include: 

(i) the DEP Funds paid under this Agreement; and 

(ii) any funds advanced by EFC pursuant to the Upgrade Agreements for 

work performed at KES, BPA, or St. Mary’s in connection with the 

Alternative Upgrades that does not advance the WWTP Upgrades for 

those sites.  

g) The Town shall use its best efforts to pay to DEP any Reimbursable Funds within sixty days 

of receiving written notice that DEP has directed KES, BPA, and/or St. Mary’s to pursue the 

Regulatory Upgrade(s) as set forth above.  In any event, such funds will be paid within 180 days 

of such directive, unless a dispute raised by the Town under Section 11, below, is pending, in 

which case payment will be made within 30 days after any determination by the DEP 

Commissioner under Section 11 that directs payment by the Town. 

9. Independent Contractors 

a) The Town and the City agree that the Town is an independent contractor and not an 

employee, subsidiary, affiliate, division, department, agency, office, or unit of the City.  

Accordingly, the Town and its employees, officials, officers, and agents shall not, by reason of 

this Agreement or any performance pursuant to or in connection with this Agreement, assert the 
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existence of any relationship or status on the part of the Town, with respect to the City, that 

differs from or is inconsistent with that of an independent contractor. 

b) All persons who are employed by the Town and all the Town’s contractors (including 

without limitation, consultants and independent contractors) that are retained to perform 

services under or in connection with this Agreement are neither employees of the City nor under 

contract with the City.  The Town, and not the City, is responsible for their work, direction, 

compensation, and personal conduct while the Town is engaged under this Agreement.  Nothing 

in this Agreement, and no entity or person’s performance pursuant to or in connection with this 

Agreement, shall create any relationship between the City and the Town’s employees, agents, 

contractors, or contractor’s employees or agents (including without limitation, a contractual 

relationship, employer-employee relationship, or quasi-employer-quasi-employee relationship) 

or impose any liability or duty on the City (i) for or on account of the acts, omissions, liabilities, 

rights or obligations of the Town, its employees or agents, its contractors, or its contractor’s 

employees or agents (including without limitation, obligations set forth in any collective 

bargaining agreement); or (ii) for taxes of any nature; or (iii) for any right or benefit applicable 

to an official or employee of the City or to any officer, official, agent, or employee of the Town 

or any other entity (including without limitation, Workers’ Compensation coverage, Employers’ 

Liability coverage, Disability Benefits coverage, Unemployment Insurance benefits, Social 

Security coverage, employee health and welfare benefits or employee retirement benefits, 

membership or credit). The Town and its employees, officers, and agents shall not, by reason 

of this Agreement or any performance pursuant to or in connection with this Agreement, (i) 

hold themselves out as, or claim to be, officials or employees of the City, including any 

department, agency, office, or unit of the City, or (ii) make or support in any way on behalf of 

or for the benefit of the Town, its employees, officers, or agents any demand, application, or 

claim upon or against the City for any right or benefit applicable to an official or employee of 

the City or to any officer, official, agent, or employee of the Town or any other entity. Except 

as specifically stated in this Agreement, nothing in the Agreement and no performance pursuant 

to or in connection with the Agreement shall impose any liability or duty on the City to any 

person or entity whatsoever.  
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10. Insurance; Bonds  

a) Prior to the Effective Date of this Agreement, the Town must provide evidence that it has 

procured, and must maintain throughout the term of this Agreement, the insurance set forth in 

Part I of Exhibit C hereto.  The City, together with its officials and employees, shall be named 

as an additional insured on such insurance as set forth in Exhibit C.   

b) Before they commence any work on the Project in connection with this Agreement, the 

Town shall require its consultants, subconsultants, contractors and subcontractors to procure 

and provide evidence of insurance in the types and amounts set forth in Part II of Exhibit C 

hereto, and require that such insurance be maintained during the entire period of their respective 

contracts to provide such work.  The City, together with its officials and employees shall be 

named as an additional insured (without a requirement of privity of contract) on such insurance 

as set forth in Exhibit C.  Proof of insurance for each and every policy required hereunder, as 

detailed in Exhibit C, shall be furnished to DEP for review and approval before the relevant 

work is commenced.   

c) In addition to other bonds required by law, if any, for the performance of the construction 

work for the Project, the Town shall require approved contractors and subcontractors to provide 

a performance bond or other security acceptable to the City, in a form acceptable to the City.  

The performance bond or other security shall name the City and the Town as obligees in the 

full amount of the cost of the work performed by the contractor or subcontractor, shall be issued 

by a surety company qualified to do business in the State, and shall secure the faithful 

performance and completion of all work required by the contractor.  In addition, the Town shall 

require approved contractors and subcontractors to provide a payment bond or other security 

acceptable to the City in the full amount of the work performed by the contractor or 

subcontractor guaranteeing prompt payment of monies due to all persons furnishing labor or 

materials in the prosecution of the construction work, as required by the State Finance Law 

Section 137.   

11. Dispute Resolution.  If a dispute should arise between the Parties in regard to any 

matter that is the subject of this Agreement, the Parties shall attempt to resolve such dispute by 
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good faith discussions.  If such good faith discussions fail to produce a mutually satisfactory result 

within forty-five days, unless the Parties agree to a longer period to resolve the dispute, the dispute 

shall be referred to the DEP Commissioner.  The DEP Commissioner may seek such technical or 

other expertise as he or she shall deem appropriate, including the use of neutral mediators, and 

require any material to be submitted by either or both Parties as he or she deems fit.  The DEP 

Commissioner’s final determination may be subject to challenge in a judicial proceeding as 

permitted under applicable law. 

12. Indemnification 

a) To the fullest extent permitted by law, the Town shall indemnify, defend and hold the City, 

including its officials and employees, and agents (the “Indemnitees”) harmless against any and 

all claims (including, but not limited to, claims asserted by any employee of the Town or any 

of its consultants, contractors, subcontractors and/or subconsultants) and costs and expenses of 

whatever kind (including, but not limited to, payment or reimbursement of attorneys’ fees and 

disbursements) allegedly arising out of or in any way related to the operations of the Town and 

its consultants, contractors, subcontractors and/or subconsultants in the performance of this 

Agreement or the Town’s and/or its consultants’, contractors’, subcontractors’ and/or 

subconsultants’ failure to comply with any of the provisions of this Agreement or of law.  Such 

costs and expenses shall include all those incurred in defending the underlying claim and those 

incurred in connection with the enforcement of this Section by way of cross-claim, third-party 

claim, declaratory judgment action or otherwise.  The Parties expressly agree that the 

indemnification obligation hereunder contemplates (i) full indemnity in the event of liability 

imposed against the Indemnitees without negligence and solely by reason of statute, operation 

of law or otherwise; and (ii) partial indemnity in the event of any actual negligence or willful 

misconduct on the part of the Indemnitees either causing or contributing to the underlying claim 

(in which case, indemnification will be limited to any liability imposed over and above that 

percentage attributable to actual fault whether by statute, by operation of law, or otherwise).  

Where partial indemnity is provided hereunder, all costs and expenses shall be indemnified on 

a pro rata basis.  
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b) Indemnification under this Section or any other provision of this Agreement shall operate 

whether or not the Town and its consultants and/or contractors have placed and maintained the 

insurance required under Section 10.  

c) The Town waives all rights against the City, including its officials and employees, for any 

damages or losses for which either is covered under any insurance required under this 

Agreement (whether or not such insurance is actually procured) or any other insurance 

applicable to the operations of a consultant or contractor of the Town.  

d) The provisions of this Section shall not be deemed to create any new right of action in favor 

of any third parties against the City. 

13. Acceptance of Final Payment  

The acceptance by the Town, or by anyone claiming by or through it, of the final payment made 

under this Agreement, whether such payment be made pursuant to any judgment of any court or 

otherwise, shall constitute and operate as a release of the City from any and all claims of and 

liability to the Town for anything heretofore done or furnished by the Town relating to or arising 

out of this Agreement, and for any prior act, neglect or default on the part of the City or any of its 

officers, agents or employees.  

14. Notices  

All notices required or permitted hereunder shall, unless otherwise specified, be in writing and be 

delivered by hand, or by overnight mail or by certified mail, return receipt requested, to the Parties 

at the following respective addresses: 

 
To DEP: 

 
New York City Department of Environmental Protection 
BWS – Community Planning 
465 Columbus Avenue 
Valhalla, New York, 10595 
Attn:  Vincent Giorgio, Project Manager   
 
With a copy to: 
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New York City Department of Environmental Protection 
Bureau of Legal Affairs  
59-17 Junction Boulevard, 19th Floor 
Flushing, New York 11373 
Attn:  General Counsel 
 

To the Town: 
 

Town Supervisor, Town of Bedford 
 321 Bedford Road 

Bedford Hills, New York 10507 
  

  With a copy to:  
 
  Keane & Beane P.C. 
  445 Hamilton Avenue #1500 
  White Plains, New York 10601  
Either Party may, from time to time, change its address(es) for notices by giving notice of such 

change to the other Party in the manner specified in this Section. 

15. Compliance with Public Bidding and Procurement Requirements 

a) The Town shall, in soliciting or procuring contracts for the Project, comply with all public 

procurement requirements that are applicable to the Town by State or local law, or that would 

be applicable to the Town under State or local law or any regulations thereunder if the Town 

were funding such work itself. 

b) The contemplated construction contracts will be contracts for “public work” as such term is 

defined in Article 5-A of the General Municipal Law of the State.  The construction contracts 

shall comply with the “Wicks Law” if applicable, and may permit subcontracting of the work 

under said contracts provided that all subcontracts comply with applicable law and regulations 

for public works contracts. 
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16. Content and Administration of Contracts  

a) The Town shall be responsible for administering all contracts necessary to perform the 

Project hereunder in such a manner as to ensure compliance with all applicable laws and 

regulations.  Upon request, the Town shall provide DEP with a copy of any contract entered 

into by it with respect to any aspect of the Project and of any subcontract entered into by its 

consultants or contractors. 

b) Any contract between the Town and any person, firm or other entity for the performance of 

work on any aspect of the Project entered into, amended, extended or renewed after February 

21, 2018, and any subcontract thereunder, shall contain the following: 

i) a requirement that the contractor or subcontractor, as applicable, perform such 

work in accordance with the terms hereof, and with all applicable federal, State and 

local laws and regulations; 

ii) a provision requiring the contractor or subcontractor, as applicable, to indemnify 

the Indemnitees to the same extent and on the same conditions set forth in Section 

12 of this Agreement; 

iii) a provision stating that nothing in such contract or subcontract shall be deemed 

to create any contractual relationship between the contractor or subcontractor and 

the City; 

iv) a provision stating that nothing contained in such contract or subcontract shall 

impair the rights of the City under this Agreement; 

v) a requirement that the contractor or subcontractor, as applicable, obtain insurance 

upon the terms and conditions and in the amounts set forth in Section 10 and Exhibit 

C and bonding as required by Section 10; 

vi) a statement that the contractor or subcontractor, as applicable, has not engaged 

and will not engage in any unlawful discrimination based upon based upon actual 

or perceived race, color, creed, religion, religious practice, political beliefs or 

affiliations, ancestry, national origin, sex, sexual orientation, gender, disability or 
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other handicap, predisposing genetic characteristics, pregnancy, age, veteran or 

military status, marital/familial status, partnership status, arrest or conviction 

record, status as a victim of domestic violence, stalking or sex offenses, 

unemployment status, or status with regard to public assistance or any other class 

protected by federal, state or local law with respect to all employment decisions 

including, but not limited to, recruitment, hiring, upgrading, demotion, 

downgrading, transfer, training, rates of pay or other forms of compensation, 

layoffs, termination, and all other terms and conditions of employment; 

vii) a provision requiring that the contractor or subcontractor, as applicable, fully 

comply with all applicable prevailing wage requirements and all other applicable 

requirements of Section 220 of the State Labor Law; and  

viii) a provision making any subcontracting or sub-subcontracting by the contractor 

or subcontractor, as applicable, subject to approval by the Town.  

c) The Town agrees that it is fully responsible to DEP for the acts and omissions of its 

consultants and contractors and of persons either directly or indirectly employed by such 

consultants and contractors as it is for the acts and omissions of any person directly employed 

by it. 

d) The Town shall not in any way be relieved of any of its responsibilities, duties and liabilities 

under this Agreement by virtue of entering into any contract for the performance of any portion 

of the Project. 

17. The Town’s Representations and Warranties   

a) The Town represents and warrants that: 

(i) it has all requisite power and authority to execute, deliver and 

perform this Agreement; 

(ii) this Agreement has been duly authorized by all necessary action on 

the part of the Town, has been duly executed and delivered by the Town 

and, assuming due execution and delivery by the City, and registration 
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pursuant to City Charter Section 328, constitutes the legal, valid and 

binding agreement of the Town, enforceable in accordance with its terms; 

and  

(iii)  the execution and delivery of this Agreement, and compliance with 

the provisions hereof, do not and will not conflict with or constitute a 

violation or default under any provision of applicable law, charter, 

ordinance or regulation or to the extent of the Town’s knowledge, of any 

material agreement, judgment, injunction order, decree or other 

instrument binding upon the Town.  

b) Acceptance by the Town of DEP Funds hereunder shall be deemed at such time to be a 

reaffirmation of the foregoing representations and warranties. 

18. City’s Representations and Warranties   

The City represents and warrants that this Agreement will, when executed by the City and 

registered pursuant to Section 328 of the City Charter, and assuming the due execution and delivery 

by the Town, constitute the legal, valid and binding agreement of the City, enforceable in 

accordance with its terms. 

19. No Discrimination 

The Town agrees that it has not and will not, in connection with the performance of this 

Agreement, engage in any unlawful discrimination based upon actual or perceived race, color, 

creed, religion, religious practice, political beliefs or affiliations, ancestry, national origin, sex, 

sexual orientation, gender, disability or other handicap, predisposing genetic characteristics, 

pregnancy, age, veteran or military status, marital/familial status, partnership status, arrest or 

conviction record, status as a victim of domestic violence, stalking or sex offenses, unemployment 

status, or status with regard to public assistance or any other class protected by federal, state or 

local law with respect to all employment decisions including, but not limited to, recruitment, 

hiring, upgrading, demotion, downgrading, transfer, training, rates of pay or other forms of 

compensation, layoffs, termination, and all other terms and conditions of employment. 
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20. Compliance with and Incorporation of Applicable Laws 

a) The Town agrees that it will comply with all federal, State and local laws, rules and 

regulations in performing its obligations hereunder and in prosecuting and ensuring the 

completion of the Project. 

b) The Parties agree that each and every provision of federal, State or local law, rule, regulation 

or order applicable to this Agreement, that is required to be included in this Agreement, is 

incorporated herein by this reference.  Furthermore, it is hereby stipulated that every such 

provision is to be deemed inserted herein, and if, through mistake or otherwise, any such 

provision is not inserted or is not inserted in correct form, then this Agreement shall forthwith, 

upon the application of either Party, be amended by any such insertion so as to comply strictly 

with such law, rules, regulation or order and without prejudice to the rights of either Party.  

21. Cooperation with Investigations 

The Parties agree to cooperate fully and faithfully with any investigation, audit or inquiry relating 

to the subject matter of this Agreement conducted by a State or City governmental agency or 

authority that is empowered directly or by designation to compel the attendance of witnesses and 

to examine witnesses under oath, or conducted by the Inspector General of a governmental agency 

or entity that is a party in interest to the transaction, submitted bid, submitted proposal, contract, 

lease, permit or license that is the subject of the investigation, audit or inquiry.  Any breach or 

violation of the foregoing may be deemed a breach or violation of a material provision of this 

Agreement. 

22. Copyrights and Access to Information 

The City shall have the right to use all written materials, documents, data and information that are 

gathered or prepared pursuant to the Agreement for any purpose deemed appropriate by the City.  

In furtherance thereof, the Town hereby grants to the City a royalty-free, worldwide, non-

exclusive, perpetual, irrevocable license to use, execute, reproduce, make, modify, adapt, display, 

perform and create derivative works of all written material, documents, data and information that 
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are gathered or prepared pursuant to this Agreement, including, but not limited to, all designs, 

plans, specifications and models created hereunder.  

23. Infringements 

The Town shall defend, indemnify and hold the City, including its officials and employees, 

harmless from any and all claims (even if the allegations of the lawsuit are without merit) or 

judgments for any damages and from the costs and expense to which the City, including its officials 

and employees, may be subject or which it may suffer or incur allegedly arising out of or in 

connection with any infringement by the Town, its contractors, consultants, subcontractors and/or 

subconsultants of any copyright, trademark, trade secrets or patent rights or any other property or 

personal right of any third party in the performance of this Agreement.  Insofar as the facts or law 

relating to any claim would preclude the City from being completely indemnified by the Town, 

the City, including its officials and employees, shall be partially indemnified by the Town to the 

fullest extent permitted by law. 

24. No Claim Against Officials, Agents or Employees 

Absent any willful misconduct, no claim whatsoever shall be made by either Party against any 

individual official, agent or employee of the other Party for, or on account of, anything done or 

omitted in connection with this Agreement.  

25. Waiver 

Neither Party shall be deemed to have waived the observance or performance of any term or 

provision of this Agreement, or any default hereunder, except pursuant to a written instrument of 

waiver signed by such Party.  No waiver of the observance or performance of any term or provision 

of this Agreement, or of any default hereunder, shall be deemed to be a waiver of any subsequent 

failure to observe or perform this Agreement, or of any subsequent default hereunder. 
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26. Retention of Records

a) The Town agrees to retain all books, records and other documents relevant to this

Agreement for six years after the final payment under, or termination of, this Agreement,

whichever is later.  In addition, if any litigation, claim or audit concerning this Agreement has

commenced before the expiration of the six-year period, the books, records, documents, and

other evidence must be retained until the completion of such litigation, claim or audit.  City,

State and federal auditors and any other persons duly authorized by DEP or the Town shall have

full access to and the right to examine any of said materials during said period, including

ensuring that any funds administered under this Agreement were applied in accordance with the

terms and conditions herein.  The Parties shall have the right, at any time during normal business

hours, to inspect, examine and/or make copies of any such books, records or other documents.

The same right shall be afforded to representatives of the State Comptroller or the City

Comptroller, or any other person duly authorized by DEP or the Town.

b) All receipts, management and disbursements of funds provided by the City pursuant to this

Agreement, and the records and accounts evidencing such receipts, management and

disbursements, shall be subject to audit by the State Comptroller and by the City, including the

City Comptroller, pursuant to the rights and powers of such officials as conferred upon them by

State and City law.  The Town agrees to cooperate with any such audits.

c) The Town shall prepare and maintain its records and accounts of receipts, management and

disbursements of funds under this Agreement in accordance with generally accepted

government accounting standards and shall provide a summary of such records and accounts to

DEP as requested.

27. Default

a) If either Party defaults in the observance or performance of any material term of this

Agreement, and such default continues for more than fifteen calendar days after written notice

of such default is received by the defaulting Party from the non-defaulting Party, the non-

defaulting Party may, in addition to any other rights or remedies available at law or in equity,
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suspend its performance or terminate this Agreement by written notice of suspension or 

termination to the defaulting Party, specifying a date of suspension or termination which shall 

not be less than five business days from the date such notice is sent.  However, if such default 

cannot reasonably be cured within fifteen calendar days, the Agreement may not be terminated 

if: (i) the defaulting Party commences appropriate actions to cure the default prior to the end of 

the fifteen-day period, (ii) such actions have been approved in writing by the non-defaulting 

Party, and (iii) the defaulting Party thereafter diligently prosecutes the actions necessary to cure 

the default to the complete satisfaction of the non-defaulting Party.  

b) Specific Performance.  The Parties each hereby agree that irreparable damage would occur 

in the event that any provision of this Agreement (other than those requiring the payment of 

money) were not performed in accordance with its specific terms or were otherwise breached, 

and that money damages or other legal remedies would not be an adequate remedy for any such 

damages.  Accordingly, the Parties acknowledge and hereby agree that, unless this Agreement 

has been terminated in accordance with the terms set forth herein, in the event of any breach or 

threatened breach by the Town or the City of any of their respective covenants or obligations 

set forth in this Agreement, and unless the breach or threatened breach is attributable to an event 

of force majeure, as defined below, then the non-breaching party shall be entitled to an 

injunction or injunctions to prevent or restrain breaches or threatened breaches of this 

Agreement, and to specifically enforce the terms and provisions of this Agreement to prevent 

breaches or threatened breaches of, or to enforce compliance with, the covenants and obligations 

of the other under this Agreement.    

c) Force Majeure.  The period of time during which either Party is prevented or delayed in any 

performance or fulfilling of any obligation under this Agreement, other than the payment of 

money, due to unavoidable delays caused by an action of a government body (other than the 

Party itself or any instrumentality of such Party), an order of a court, war, a strike or an act of 

God, to the extent that such force majeure event is not the result of the fault, default, inaction, 

negligence or willful misconduct on the part of the Party in question; provided, however, that 

the Party must have notified the other Party promptly in writing after it obtained knowledge of 
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any such event and requested an appropriate modification of the provisions hereof or 

appropriate extension and such request was approved by the other Party. 

28. Amendments 

This Agreement may not be modified or amended except by an instrument in writing signed by 

both of the Parties and approved as to form and certified as to legal authority by the Office of the 

City’s Corporation Counsel.   

29. No Third-Party Beneficiaries  

This Agreement does not, and is not intended to, confer any rights or remedies upon any person or 

entity other than the Parties.  

30. Assignment 

This Agreement may not be assigned, in whole or in part, except pursuant to a written instrument 

signed by both of the Parties.  

31. Cooperation; Obligation to Provide Documents 

Both Parties acknowledge and agree that during the term of this Agreement each shall cooperate 

with the other and provide each other promptly with all documentation, reports, and information 

that may be necessary to carry out their respective obligations under this Agreement. 

32. Choice of Law  

This Agreement shall be governed by and construed in accordance with the laws of the State. To 

the fullest extent permitted by law, the Parties consent to the jurisdiction of the Supreme Court of 

the State of New York in connection with any action by either Party against the other pursuant to 

this Agreement. 
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33. Severability; Entire Agreement  

a) If any provision of this Agreement or its application is determined to be invalid, illegal or 

unenforceable in any respect, the validity, legality and enforceability of all other provisions and 

applications hereof shall not in any way be affected or impaired. 

b) This Agreement constitutes the entire understanding between the Parties with respect to the 

subject matter hereof and supersedes all prior agreements with respect to such subject matter, 

whether written or oral. 

34. Counterparts  

This Agreement may be executed in counterparts, each of which shall be deemed an original, but 

all of which together shall constitute one and the same instrument. 
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Exhibit A 
 

Arcadis Map, Plan and Report (without Appendices)  
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Exhibit B  
Milestones 

 
Milestone Completion Date 

Milestones to be completed before first advance payment from DEP: 

1 Town submits draft of amended 
connection agreements with KES, BPA, 
and St. Mary’s to DEP for review and 
comment 

60 days following EFC entering into 
amendments of Upgrade Agreements 
with KES, BPA, and St. Mary’s 

2 Town submits draft of DOCCS 
Agreement to DEP for review and 
comment 

5 days after the Effective Date 

3 Town submits executed Connection 
Agreements between the Town and 
KES, BPA, and St. Mary’s in a form 
acceptable to DEP 

5 days after the Effective Date 

4 Town submits 90% Plans and 
Specifications and Construction Cost 
Estimate to DEP, Westchester County 
Department of Health, and DOCCS for 
review 

5 days after the Effective Date, but no 
sooner than 30 days after receipt of 
comments from all regulatory 
agencies on 65% submittal (if any 
such comments are received after the 
Effective Date, Town to give written 
notice to DEP within five business 
days of the date(s) it receives such 
comments) 

5 Town Adopts Sewer Use Law 5 days after the Effective Date, but no 
sooner than 60 days after DEP, 
DOCCS, WCDOH approve draft (if 
any such approvals are received after 
the Effective Date, Town to give 
written notice to DEP within five 
business days of the date(s) it 
receives such approval) 

6 Town submits 100% design/ 
construction bid documents for the 
Collection System, together with 
evidence that all necessary permits and 
regulatory approvals have been 
obtained 

5 days after the Effective Date, but no 
sooner than 30 days after receipt of 
comments from all regulatory 
agencies on 90% submittal (if any 
such comments are received after the 
Effective Date, Town to give written 
notice to DEP within five business 
days of the date(s) it receives such 
comments) 

7 Town submits an executed agreement 
between Town and DOCCS in a form 

5 days after the Effective Date 



 
 
 
 

 

44 
 
 

acceptable to DEP 
8 Town awards construction contract(s) 120 days after the Effective Date 
9 Town issues sewer bonds 180 days after the Effective Date 
10 Town closes on acquisition of all 

necessary easements from owners of 
Upgrade Sites 

5 days after the Effective Date 

11 Construction of Collection System 
commences 

210 days after the Effective Date 

Milestones that may be completed after first advance payment from DEP: 

12 Town assumes operational 
responsibility for the Bedford Hills 
WWTP from DOCCS 

First anniversary of the Effective 
Date 

13 Town closes on acquisition of all 
necessary easements from owners of 
District Properties    

First anniversary of the Effective 
Date 

14 Completion of construction of 
Collection System 

Second anniversary of 
commencement of construction of the 
Collection System 

15 Town adopts sewer rent schedule First anniversary of the Effective 
Date 

16 District Properties connected and 
Collection System fully operational (the 
“Operational Date”) 

180 days after completion of 
construction of Collection System 

17 Town completes decommissioning of 
existing WWTPs at KES, BPA and St. 
Mary’s (the “Final Completion Date”) 

First anniversary  of the date of 
completion of construction of 
Collection System  

18 Town finalizes acquisition of Bedford 
Hills WWTP from DOCCS, unless the 
Town has established a contractual 
right to operate the Bedford Hills 
WWTP in accordance with Section 4(b) 
of this Agreement 

Third anniversary of issuance of 
Order to Commence Work 

19 Town repays any unspent funds By the First anniversary of Final 
Completion Date 
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Exhibit C 
     Insurance Requirements 
 
Note: All certificate(s) of insurance submitted pursuant to Section 10 of the Agreement 
must be accompanied by a Certification of Insurance Broker or Agent consistent with the 
form at the end of this Exhibit C and include the following information: 

• For each insurance policy, the name and NAIC number of issuing company, 
number of policy, and effective dates; 

• Policy limits consistent with the requirements listed below; 
• Additional insureds or loss payees consistent with the requirements listed below; 

and 
• The name of this Agreement and the number assigned to it by the City (in the 

“Description of Operations” field). 
 
All such certificate(s) of insurance (including Certification(s) of Broker, where required) 
must be sent to the New York City Department of Environmental Protection as follows:  

 
NYCDEP 
Office of the ACCO 
59-17 Junction Blvd., 17th Floor 
Flushing, New York 11373 
Attn: Insurance Unit 

 
With a copy to: 
 

New York City Department of Environmental Protection 
BWS – Community Planning 
465 Columbus Ave 
 Valhalla, NY 10595 

 Attn:  Project Manager   
 
I. Specific Types of Insurance Coverage Required to be Maintained by the Town of 

Bedford (Agreement, Section 10): 
 
● Worker’s Compensation  Statutory per New York State Law  
      without regard to jurisdiction  
      (See Part III(1), below) 
 
● Employer’s Liability   Statutory (See Part III(2), below) 
 
●   Disability Benefits Insurance  Statutory (See Part III(1), below) 
 
● Commercial General Liability  $2,000,000 per 
occurrence             
      $4,000,000 aggregate, per project 
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      Additional Insureds: 
City of New York, including its officials and 
employees, with coverage at least as broad as ISO 
Forms CG 20 10 or CG 20 26 and CG 20 37 

 
(See Part III(3), below, for additional requirements) 

 
● Commercial Automobile Liability  
      $1,000,000 per accident Combined Single Limit 
      (See Part III(4), below) 
 
II. Specific Types of Insurance Coverage Required to be Maintained by 
Consultants/Contractors Retained by the Town of Bedford (see Agreement, Section 10) 
(as per the provisions of this Exhibit C, including, without limitation, the below-listed 
section), with Minimum Limits and Special Conditions:  
 
● Workers’ Compensation   Statutory per New York State Law 
       without regard to jurisdiction 
       (See Part III(1), below) 
 
● Employer’s Liability    Statutory (See Part III(2), below) 
 
●   Disability Benefits Insurance   Statutory (See Part III(1), below) 
 
● Commercial General Liability   $1,000,000 per occurrence 

$2,000,000 aggregate, per project 
Additional Insureds: 
City of New York, including its officials and 
employees, with coverage at least as broad as 
ISO Forms CG 20 10 or CG 20 26 and CG 20 
37 

 
(See part III(3), below) 
                                                                           

● Commercial Automobile Liability 
$1,000,000 per accident combined single 
limit 
 
If vehicles are used for transporting 
hazardous materials, the contractor shall 
provide pollution liability broadened 
coverage for covered autos (endorsement CA 
99 48) as well as proof of MCS 90 

 
        (See Part III(4), below) 
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●  Professional Liability Insurance   $1,000,000 per claim 
 (for all professional services contracts) (See Part III(5), below) 
 
●  Builders’ Risk     100% of the value of the Contract Work 
 (for construction contracts only; may  City should be named as “loss payee as its 
 be maintained by Town or its   interests may appear” and additional insured 
 Contractor)     
       (See Part III(6), below) 
 
III.  General Provisions Applicable to Insurance Coverage: 
 
In each case below, the reference to “Contractor” shall mean the party required to maintain 
insurance coverage, and the reference to “Contract” shall mean the contract pursuant to which the 
consultant or contractor is providing services to the Town pursuant to this Agreement, or, in the 
case of the Town’s obligation to provide insurance, this Agreement itself. 
 
Section 1 Worker’s Compensation and Disability Benefits Insurance  
 
Before performing any work under the Contract, the Contractor shall procure Worker’s 
Compensation and Disability Benefits Insurance in accord with the laws of the State of New York 
on behalf of all employees who are to provide labor or services under the Contract.   
 
Section 2 Employer’s Liability Insurance 
 
Before performing any work under the Contract, the Contractor shall procure Employer’s Liability 
Insurance affording compensation due to bodily injury by accident or disease sustained by any 
employee arising out of and in the course of his or her employment under the Contract.   
 
Section 3 Commercial General Liability 

 
  The Contractor shall provide Commercial General Liability Insurance covering claims for property 

damage and/or bodily injury, including death, which may arise from any of the operations under 
the Contract.  Coverage under this insurance shall be at least as broad as that provided by the latest 
edition of Insurance Services Office (“ISO”) Form CG 0001.  Such insurance shall be “occurrence” 
based rather than “claims-made” and include, without limitation, the following types of coverage: 
premises operations; products and completed operations; contractual liability (including the tort 
liability of another assumed in a contract); broad form property damage; independent contractors; 
explosion, collapse and underground (XCU); construction means and methods; and incidental 
malpractice.  Such insurance shall contain a “per project” aggregate limit, as specified above, that 
applies separately to operations under the Contract.  Such Commercial General Liability Insurance 
shall name the City as an Additional Insured.  Coverage for the City shall specifically include the 
City’s officials and employees, be at least as broad as the latest edition of ISO Form CG 20 10 or 
CG 20 26 and provide completed operations coverage at least as broad as the latest edition of ISO 
Form CG 20 37.    
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Section 4 Commercial Automobile Liability 
 
 (a) The Contractor will provide Commercial Automobile Liability Insurance covering 
liability arising out of ownership, maintenance or use of any owned (if any), non-owned and hired 
vehicles to be used in connection with the Contract.  Coverage shall be at least as broad as the 
latest edition of ISO Form CA0001. 

(b) If vehicles are used for transporting hazardous materials, the Commercial Automobile 
Liability Insurance shall be endorsed to provide pollution liability broadened coverage for covered 
vehicles (endorsement CA 99 48) as well as proof of MCS 90. 
Section 5 Professional Liability Insurance 

           (a) If professional services are provided pursuant to the Contract, the Contractor shall 
maintain and submit evidence of Professional Liability Insurance appropriate to the type(s) of such 
services to be provided under the Contract in the amount of at least One Million Dollars 
($1,000,000) per claim.  The policy or policies shall include an endorsement to cover the liability 
assumed by the Contractor under the Contract arising out of the negligent performance of 
professional services or caused by an error, omission or negligent act of the Contractor or anyone 
employed by the Contractor. 

(b) All subcontractors of the Contractor providing professional services under the 
Contractor for which Professional Liability Insurance is reasonably commercially available shall 
also maintain Professional Liability Insurance in the amount of at least One Million Dollars 
($1,000,000) per claim, and the Contractor shall provide to DEP, at the time of its request for 
subcontractor approval, evidence of such Professional Liability Insurance on forms acceptable to 
DEP. 

(c)  Claims-made policies will be accepted for Professional Liability Insurance.  All such 
policies shall have an extended reporting period option or automatic coverage of not less than two 
(2) years.  If available as an option, the Contractor shall purchase extended reporting period 
coverage effective on cancellation or termination of such insurance unless a new policy is secured 
with a retroactive date, including at least the last policy year. 
Section 6 Builders Risk Insurance 
 
The Town or its construction contractor shall procure and maintain Builders Risk Insurance on 
special causes of loss and completed value forms through completion of construction.  Unless 
waived by DEP, such insurance shall include coverage, without limitation, for terrorism, 
windstorm (including named windstorm), water (other than flood-related), storm surge, and earth 
movement.  It shall include coverage for collapse in the course of construction and ordinance and 
law, including coverage for loss to the undamaged portion of the building, demolition cost 
coverage, and increased cost of construction coverage.  Such insurance shall cover, without 
limitation, (a) all buildings and/or structures involved in the Contract work, as well as temporary 
structures at the work site, and (b) any property that is intended to become permanent part of such 
building or structure, whether such property is on the work site, in transit or in temporary storage. 
Policies shall name the Town and/or its construction contractor as Named Insured and list the City 
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as both an Additional Insured and a Loss Payee as its interest may appear.   
 
Section 7 Miscellaneous Requirements for Insurance Coverage and Policies 
 (a) All required insurance policies shall be procured from companies that are licensed 
to do business in the State of New York  and have an A.M. Best rating of at least A- /VII or a 
Standard and Poor’s rating of at least A, unless prior written approval is obtained from the Office 
of the New York City Corporation Counsel. 
 (b) All insurance policies shall be primary (and non-contributing) to any insurance or 
self-insurance maintained by the City. 
 (c) The Contractor shall be solely responsible for the payment of all premiums for all 
required insurance policies and all deductibles or self-insured retentions to which such policies are 
subject, whether or not the City is an insured under the policy. 
 (d) There shall be no self-insurance program with regard to any insurance required 
under this Agreement unless approved in writing by DEP.  Any such self-insurance program shall 
provide the City with all rights that would be provided by traditional insurance required under this 
Exhibit C, including, but not limited to, the defense obligations that insurers are required to 
undertake in liability policies. 
 (e) The City’s limits of coverage for all types of insurance required under this 
Agreement shall be the greater of (i) the minimum limits set forth above in this Exhibit C or (ii) 
the limits provided to the Contractor as Named Insured under all primary, excess, and umbrella 
policies of that type of coverage. 
 (f) The Contractor may satisfy its insurance obligations under this Agreement through 
primary policies or a combination of primary and excess/umbrella policies, so long as all policies 
provide the scope of coverage required herein. 
 
 (g) Policies of insurance provided pursuant to this Agreement, other than those 
provided pursuant to Sections 1, 2 and 4, above, shall include a waiver of the right of subrogation 
with respect to all insureds and loss payees named therein. 

Section 8      Proof of Insurance 

 (a) For all types of insurance required by this Agreement, the Contractor shall file proof 
of insurance in accordance with this Section 8 within ten (10) days of award of the Contract.  
 
           (b)     For policies provided pursuant to Sections 1 and 2, above, the Contractor shall submit 
one of the following forms: C-105.2 Certificate of Workers’ Compensation Insurance; U-26.3 - 
State Insurance Fund Certificate of Workers’ Compensation Insurance; Request for WC/DB 
Exemption (Form CE-200); equivalent or successor forms used by the New York State Workers’ 
Compensation Board; or other proof of insurance in a form acceptable to DEP. ACORD forms are 
not acceptable.  
  
            (c)      For policies provided pursuant to all of this Exhibit C other than Sections 1 and 2, 
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above, the Contractor shall submit one or more Certificates of Insurance on forms acceptable to 
DEP.  All such Certificates of Insurance shall certify (a) the issuance and effectiveness of such 
policies of insurance, each with the specified minimum limits (b) for insurance secured pursuant 
to Section 3, that the City is an Additional Insured with coverage at least as broad as the most 
recent edition of ISO Forms CG 20 10 or CG 20 26 and CG 20 37, as applicable; (c)  the company 
code issued to the insurance company by the National Association of Insurance Commissioners 
(the NAIC number); and (d) the number assigned to this Agreement by the City.  All such 
Certificates of Insurance shall be accompanied by either a duly executed “Certification by 
Insurance Broker or Agent” in the form contained in this Exhibit C or copies of all policies 
referenced in such Certificate of Insurance as certified by an authorized representative of the 
issuing insurance carrier.  If any policy is not available at the time of submission, certified binders 
may be submitted until such time as the policy is available, at which time a certified copy of the 
policy shall be submitted.  
 
   (d)     Documentation confirming renewals of insurance shall be submitted to DEP prior to 
the expiration date of coverage of policies required under the Contract.  Such proofs of insurance 
shall comply with the requirements of subsections (b) and (c), immediately above. 
.  
 (e)      The Contractor shall be obligated to provide the City with a copy of any policy of 
insurance provided pursuant to this Agreement upon the demand for such policy by DEP or the 
Office of the New York City Corporation Counsel. 

Section 9 Operations of the Contractor 
 
 (a) The Contractor shall not commence the Contract work unless and until all required 
certificates have been submitted to and accepted by DEP.  Acceptance of a certificate does not 
excuse the Contractor from securing insurance consistent with all provisions of the Contract or of 
any liability arising from its failure to do so. 
 

                               (b)   The Contractor shall be responsible for providing continuous insurance coverage in 
the manner, form, and limits required by the Contract and shall be authorized to perform Contract 
work only during the effective period of all required coverage. 

 
 (c) In the event that any of the required insurance policies lapse, are revoked, suspended or 
otherwise terminated, for whatever cause, the Contractor shall immediately stop all Contract work, 
and shall not recommence work until authorized in writing to do so. Contract time shall continue 
to run during such periods and no extensions of time will be granted.  The Contractor may be 
declared to be in default for failure to maintain required insurance. 
 
  (d)     In the event the Contractor receives notice, from an insurance company or other 
person, that any insurance policy required under this Exhibit C shall be cancelled or terminated (or 
has been cancelled or terminated) for any reason, the Contractor shall immediately forward a copy 
of such notice to DEP and (if the Contractor in question is the Town itself) the New York City 
Comptroller, Attn: Office of Contract Administration, Municipal Building, One Centre Street, 
Room 1005, New York, New York 10007.  Notwithstanding the foregoing, the Contractor shall 
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ensure that there is no interruption in any of the insurance coverage required under this Exhibit C. 
 

           (e)    Whenever notice of loss, damage, occurrence, accident, claim or suit to an insurance 
company is required under a policy maintained in accordance with this Exhibit C (whether on 
behalf of the Contractor as Named Insured or the City as Additional Insured), the Contractor shall 
provide timely notice thereof.  Such notice shall comply with all of the following requirements: 
 

(i) The Contractor shall send written notice of any such event to all 
insurance carriers that issued potentially responsive policies 
(including commercial general liability insurance carriers for events 
relating to the Contractor’s own employees) no later than twenty 
(20) days after such event and again no later than twenty (20) days 
after the initiation of any claim and/or suit resulting therefrom. Such 
notice shall contain the following information: the number of the 
insurance policy, the name of the Named Insured, the date and 
location of the incident, and the identity of the persons injured or 
property damaged. For any policy on which the City is an Additional 
Insured, such notice shall expressly specify that “this notice is being 
given on behalf of the City of New York as Additional Insured, as 
well as the Named Insured.” 

  
(ii) Whenever such notice is sent under a policy on which the City is an 

Additional Insured, the Contractor shall provide copies of the notice 
to the Comptroller, DEP and the City Corporation Counsel.  The 
copy to the Comptroller shall be sent to the Insurance Unit, NYC 
Comptroller’s Office, 1 Centre Street – Room 1222, New York, 
New York 10007.  The copy to DEP shall be sent to the address set 
forth at the beginning of this Exhibit C. The copy to the City 
Corporation Counsel shall be sent to Insurance Claims Specialist, 
Affirmative Litigation Division, New York City Law Department, 
100 Church Street, New York, New York 10007. 

  
(iii) If the Contractor fails to provide any of the foregoing notices to any 

appropriate insurance carrier(s) in a timely and complete manner, 
the Contractor shall indemnify the City for all losses, judgments, 
settlements, and expenses, including reasonable attorneys’ fees, 
arising from an insurer’s disclaimer of coverage citing late notice by 
or on behalf of the City. 
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CERTIFICATES OF INSURANCE 
Instructions to New York City Agencies, Departments, and Offices  
 
All certificates of insurance (except certificates of insurance solely evidencing Workers’ 
Compensation Insurance, Employer’s Liability Insurance, and/or Disability Benefits Insurance) must 
be accompanied by one of the following:  
 
(1) the Certification by Insurance Broker or Agent on the following page setting forth the required 
information and signatures;  
 

-- OR – 
 

(2) copies of all policies as certified by an authorized representative of the issuing insurance carrier 
that are referenced in such certificate of insurance. If any policy is not available at the time of 
submission, certified binders may be submitted until such time as the policy is available, at which 
time a certified copy of the policy shall be submitted.  
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CITY OF NEW YORK 
CERTIFICATION BY INSURANCE BROKER OR AGENT 

 
The undersigned insurance broker or agent represents to the City of New York that the attached 
Certificate of Insurance is accurate in all material respects.  
 
 
 

_____________________________________________________  
[Name of broker or agent (typewritten)]  

 
 

_____________________________________________________  
[Address of broker or agent (typewritten)]  

 
 

_____________________________________________________  
[Email address of broker or agent (typewritten)]  

 
 

_____________________________________________________  
[Phone number/Fax number of broker or agent (typewritten)]  

 
 

_____________________________________________________  
[Signature of authorized official, broker, or agent]  

 
 

_____________________________________________________  
[Name and title of authorized official, broker, or agent (typewritten)] 

 
 
 
Sworn to before me this 
 
_____ day of ___________, 201_ 
 
_________________________________ 
NOTARY PUBLIC 
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Exhibit D 

DOCCS Term Sheet 
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Exhibit E 
 

Upgrade Agreements 
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Exhibit F 
 

WC-Bedford Agreement 
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Exhibit G 
 
 

Connection Agreements 




























































































































	1. Registration Required
	2. Term of the Agreement
	3. Overview of the Project
	a) The Sewer District, formed by the Town under Article 12-A of the State Town Law, is a non-contiguous sewer district that will serve (i) properties within three Town business areas located in the hamlets of Bedford Hills and Katonah, which are zoned...
	b) The Town, on behalf of the Sewer District, shall construct a collection system (the “Collection System”) comprised of piping, pump stations, grinder pumps and such other equipment as is necessary to convey the wastewater to the Bedford Hills WWTP f...
	(i) The SPDES Permit for the Bedford Hills WWTP authorizes a discharge of 500,000 gpd. The actual flows to the WWTP have averaged approximately 214,000 gpd, and the WWTP has adequate capacity to accept flow from the other District Properties identifie...

	c) The CBDs and Municipal Sites are currently served by on-site subsurface sewage treatment systems.  KES is currently served by an on-site WWTP that is owned and operated by the Katonah-Lewisboro School District (“KLSD”) in Katonah. Bedford Park at W...
	d) Pursuant to the DEP-EFC Master Agreement, EFC, acting on behalf of DEP, entered into agreements with KLSD, Bedford Park at Westchester, LLC, and St. Mary’s (the “Upgrade Agreements”), copies of which, with subsequent amendments thereto, are annexed...
	e) In lieu of the Regulatory Upgrades for KES, BPA, and St. Mary’s, the Town will carry out the following “Alternative Upgrades,” construction of which will be paid for by DEP under this Agreement:
	f) However, pursuant to the amended Upgrade Agreements, as set forth in the most recent amendments included in Exhibit E, professional design services required until December 31, 2018 in connection with the construction of the Alternative Upgrades wil...
	g) The term “Project,” as used herein, includes, but is not limited to, the design and construction of and other tasks necessary to accomplish the Alternative Upgrades, as well as the planning, design and construction of the Collection System necessar...
	h) In furtherance of the Project, the Town will amend its Connection Agreements with KLSD, Bedford Park at Westchester, LLC, and St. Mary’s, in a form satisfactory to DEP, as set forth in Section 4, below.
	i) The Town has entered into an Intermunicipal Agreement with Westchester County, a copy of which is annexed hereto as Exhibit F (the “WC-Bedford Agreement”).  Under the WC-Bedford Agreement, Westchester has committed to provide funds for the Project ...
	j) Provided that DEP’s proposed revisions to the Watershed Regulations have in fact been promulgated at that time, following completion and operation of the Collection System and the Town’s adoption of a sewer use law acceptable to DEP, it is agreed t...

	4. The Town’s Obligations Under this Agreement
	a) Milestones.  Subject to DEP’s meeting its payment obligations as set forth below, the Town is responsible for completing the Project and complying with its obligations under this Agreement in a diligent fashion in accordance with the schedule of mi...
	(i) During the term, the Town shall submit deliverables to DEP for its review as set forth on Exhibit B.  DEP shall review and comment within two weeks of receipt.  To the maximum extent possible, the Town shall incorporate any revisions necessitated ...
	(ii) Where the due dates for Milestones described in Exhibit B are expressed in terms of other events, the Town shall notify DEP, in writing and within five business days, of the occurrence of such other events.

	b) The Town will enter into a binding agreement with DOCCS (the “DOCCS Agreement”) that will enable it to implement the Project in accordance with the Milestones set forth in Exhibit B including, without limitation, causing the Sewer District to assum...
	c) The Town will secure all necessary regulatory approvals and permits required for the Project, including, without limitation, as follows:
	(i) The Town will secure the DEP approval that is needed for the Bedford Sewer System pursuant to the Watershed Regulations, which approval will not be unreasonably withheld or delayed.  DEP Stormwater Pollution Prevention Plan approvals may also be r...
	(ii) The Project is subject to the regulatory jurisdiction and approval of the NYSDEC and the Westchester County Department of Health, among other governmental entities.  DEP agrees to support the Town before these and any other involved local, State,...
	(iii)   The Town, for itself and the Sewer District, shall seek and secure, and DEP agrees to support the applications for, any other necessary federal, State or local permits required in connection with the Project, including any permits or approvals...

	d) Connection Agreements.  The Town has entered into connection agreements with the Katonah-Lewisboro School District (the owner of KES), with St. Mary of the Assumption Church (the owner of St. Mary’s) and with Bedford Park at Westchester, LLC (the o...
	e) Acquisition of Necessary Easements and/or Access Rights.  The Town shall enter into agreements with the relevant property owners to acquire the necessary easements and/or construction access for construction and operation of the Bedford Sewer Syste...
	(i) The agreements with each of the Upgrade Site owners shall grant the Town the necessary construction access rights for the installation of the sewer main laterals on the private property at each of the Upgrade Sites.
	(ii) Since the Town will also be replacing a pump station on the BPA property, the agreement with Bedford Park at Westchester, LLC, shall also include the necessary construction easement for the installation of the new pump station and a permanent eas...
	(iii)  The Town shall also enter into agreements for and acquire the necessary permanent easements for the construction, operation and maintenance of the twelve grinder pumps and low pressure laterals to be installed on other District Properties where...


	f) Design Services and Construction Management.  The Town, on behalf of the Sewer District, will manage the design and construction of the Collection System and the Alternative Upgrades through a qualified consultant, and subconsultants as needed, who...
	(i) The design obligations of the Town shall include providing all engineering, surveying, scientific and other professional services necessary for design and construction of the Collection System in accordance with the Watershed Regulations and other...
	(ii) The Collection System shall consist of gravity collection sewers with pumping stations and force mains, and laterals located in the Town’s right-of-way, together with a limited number of grinder pumps and low pressure laterals in easements to be ...
	(iii)  The decommissioning of the Upgrade Sites shall be designed in accordance with NYSDEC regulations, 6 NYCRR § 750-2.11, and with all other applicable State and local requirements pertaining to the abandonment or removal process.

	g) Procurement and Contracting.  The Town shall procure construction contract(s) in accordance with this subsection and Sections 15 and 16, below, taking all steps necessary under applicable law, including, without limitation, the Wicks Law.
	(i) Promptly after the opening of the sealed bids, the Town shall provide DEP with a list of the bidders’ names and the bid amounts.
	(ii) Within three business days of the Town providing such notice of bidders, DEP shall have the opportunity to provide notice to the Town that, in DEP’s opinion, the lowest bidder does not have a satisfactory record of business integrity under applic...
	(iii) The Town shall award one or more construction contract(s) (which may allow for subcontracting) for the Project work, and shall immediately notify DEP, in writing, of such award(s).  Construction shall not begin until the Town has received all ne...
	(iv) In the event that DEP provided notice of an objection to a bidder on business integrity grounds and the Town nevertheless awards the contract to that bidder, DEP shall have the right to determine that funds paid pursuant to that contract are not ...

	h) Construction.
	(i) The Town shall commence and complete construction of the Collection System and the Alternative Upgrades, including, without limitation: concrete/rock excavation, gravity collection sewers, force mains, pumping stations, grinder pumps to serve prop...
	(ii) The Town shall not substantially deviate from the final, approved plans and specifications for the Project construction without the prior written approval of DEP.

	i) In accordance with the applicable Milestone in Exhibit B, the Town will adopt a sewer use law consistent with the draft that it has previously submitted to DEP for review and with DEP’s comments thereon.  The Town will administer that law and set s...
	j) The Town will take all necessary steps to accomplish the decommissioning of the existing WWTPs, and site restoration, at the Upgrade Sites.

	5. Funding for the Project
	a) DEP has allocated thirteen million two hundred thousand ($13,200,000) dollars for the Regulatory Upgrades at the Upgrade Sites (the “DEP Regulatory Upgrade Funding Allocation”). DEP will provide the DEP Regulatory Upgrade Funding Allocation to the ...
	b) The Town has been granted up to six million five hundred thousand ($6,500,000) dollars in additional funds by Westchester County from the EOH WQIP Fund that may be used for any purposes related to the Project including, but not limited to, costs as...
	c) The Town will issue sewer bonds to cover a portion of the cost of the Project, initially in the amount of one million two hundred thousand ($1,200,000) dollars, the proceeds of which will be applied to the cost of the Project (the “Sewer Bond Proce...
	d) To the extent that the total costs of the Project exceed the sum of the DEP Regulatory Upgrade Funding Allocation, any portion of the Alternative Upgrades Design Services Allowance that may be payable to the Town under Section 7(e) below, the EOH F...
	e) DEP shall make available to the Town additional funds in an amount not to exceed one hundred fifty thousand ($150,000) dollars to be applied to the cost of performing professional design service tasks that may be required after 2018 in connection w...

	6. Use of DEP Funds
	a) Eligible Costs.  Subject to the restrictions set forth in this Section 6, DEP agrees to pay for the reasonable and necessary costs associated with the Project up to the amount set forth in subsection (b), below, in accordance with the terms and con...
	(i) the actual and reasonable cost to the Town for consultants to perform services during the term of this Agreement that are required to design the Collection System, including, without limitation, project planning, preparation of bidding documents, ...
	(ii) the actual and reasonable cost to the Town for consultants to perform design services, starting in 2019 and during the term of this Agreement, that are required in connection with the Alternative Upgrades including, without limitation, design ser...
	(iii) the actual cost of the work to construct the Collection System and the Alternative Upgrades, performed in accordance with construction contract(s) that have been competitively bid and awarded pursuant to General Municipal Law § 103, including th...
	(iv) the actual cost of construction management services provided by a project management superintendent or engineering firm where appropriate; and
	(v) administrative costs directly attributable to the above tasks, including reasonable attorneys’ fees and expenses incurred to negotiate this Agreement, obtain all necessary government permits and approvals, and provide legal assistance in connectio...
	(vi) other costs directly related to the Project that may be approved by DEP in writing in advance of the Town expending such amounts.
	(vii) In no event shall any Town overhead or employee compensation costs qualify as Eligible Costs.
	(viii) Neither the costs associated with the installation of any lateral lines to serve District Properties that will be privately owned, other than by KES, BPA and St. Mary’s, nor any costs associated with any modification that might be needed to the...
	(ix) Eligible Costs under (i), (ii), and (iv) above are limited to payments to consultants, including subconsultants, that have been approved by DEP based on DEP’s not being aware of any basis on which it would find the consultant or subconsultant non...

	b) Total Eligible Costs Payable by DEP.  Notwithstanding anything to the contrary herein, the aggregate total of all Eligible Costs payable by DEP hereunder shall not exceed thirteen million three hundred fifty thousand ($13,350,000) dollars.
	c) Administration of DEP Funds by the Town.  The Town shall manage, coordinate and administer the costs and payments required in connection with the performance of its Project obligations in accordance with the terms hereof, including compliance with ...
	(i) Payments by the Town.  The Town shall require that all requests for payments from the Town by its consultants and contractors for Eligible Costs be made by itemized voucher. Such vouchers shall include documentation demonstrating that the work for...

	d) Excess Costs.  Any costs or expenses related to the Project or compliance with any requirements of this Agreement that exceed the not-to-exceed amount of DEP Funds set forth in subsection (b) above, as limited by Section 7(e), or are determined by ...

	7. Payment and Accounting Process
	a) Initial Advance. After the Effective Date and after having satisfactorily completed Milestones 1 through 11 as set forth in Exhibit B, the Town may submit an invoice to DEP for a first advance payment out of the DEP Regulatory Upgrade Funding Alloc...
	b) Accounting Prior to Second Advance.  After the Town has expended at least one million seven hundred fifty thousand ($1,750,000) dollars of the First Advance on Eligible Costs, as well as having expended not less than five million seven hundred and ...
	c) Accounting Back-up Documentation.  The detailed back-up to be submitted with the accounting shall include those vouchers submitted by the Town’s contractors and consultants that have been already been approved and paid by the Town out of the First ...
	d) Accounting and Third Advance.  After the Town has expended not less than six million five hundred thousand ($6,500,000) dollars of the DEP Regulatory Upgrade Funding Allocation and subject to the Town’s being in compliance with the Milestones in Ex...
	e) Alternative Upgrades Design Services Allowance.  Independent of the advances payable out of the DEP Regulatory Upgrade Funding Allocation, at any time after January 1, 2019, the Town may submit one or more invoices to DEP for an amount not to excee...
	f) Post-Completion Accounting and Reconciliation.  Within sixty days after the Final Completion Date (as defined in Exhibit B), a final accounting and reconciliation shall be prepared and submitted to DEP by the Town in accordance with the back-up doc...
	g) Unspent Funds and Disallowed Expenditures.  Without limiting the provisions of Section 8, below, to the extent that any DEP Funds advanced to the Town hereunder have not been expended for Eligible Costs in connection with the Project in accordance ...
	h) Audit.  This Agreement and all books, records, documents, receipts and disbursements of DEP Funds pursuant to this Agreement are subject to periodic inspection, review and audit by (i) the City, including the Comptroller, DEP’s Inspector General an...
	i) DEP shall not be deemed, by virtue of making advance payments to the Town, to have released the Town from any claim or liability, or to have waived any right or rights of action arising under this Agreement.
	j) In the event of any material breach of the terms of this Agreement by the Town, including the Milestone schedule set forth in Exhibit B, if such breach is not cured in accordance with Section 27, in addition to any other rights or remedies availabl...

	8. Town’s Reimbursement Obligation
	a) Process for Identifying and Addressing Delays.  The Town will provide, by email to the Project Manager, quarterly progress reports no later than the 15th day following the end of each calendar quarter, which:
	b) The Parties agree that the Milestones most critical to determining whether the Project will be completed on schedule are:
	c) Upon request from either DEP or the Town, and in any event no fewer than thirty days before each of the required completion dates for the Milestones identified in subsection (b), above (the “Critical Milestones”), representatives of the Parties sha...
	d) If through the discussions described above, the Parties agree that an extension of any Milestone is warranted, they may agree, in writing, to an extension.  DEP reserves the right to consult with the State Department of Health, the USEPA, and NYSDE...
	e) If, following the process described above in this Section, DEP reasonably determines that the Project is not likely to be completed by the Final Completion Date as it may be extended, and therefore KES, BPA, and/or St. Mary’s need to proceed with R...
	f) The Reimbursable Funds shall comprise the incremental out-of-pocket funds expended by DEP in connection with the Project that would not have been expended had DEP not agreed to support the Project and suspended the Regulatory Upgrades for the KES, ...
	g) The Town shall use its best efforts to pay to DEP any Reimbursable Funds within sixty days of receiving written notice that DEP has directed KES, BPA, and/or St. Mary’s to pursue the Regulatory Upgrade(s) as set forth above.  In any event, such fun...

	9. Independent Contractors
	a) The Town agrees and acknowledges that it and all of its consultants and contractors are independent contractors and not employees of DEP or the City.  Accordingly, none of the Town or any of its consultants or contractors or any of their respective...
	b) All persons who are employed by the Town and all consultants or independent contractors who are retained by the Town to perform services for the Town in connection with this Agreement are also not under contract with the City.  The Town is responsi...

	10. Insurance; Bonds
	a) Prior to the Effective Date of this Agreement, the Town must provide evidence that it has procured, and must maintain throughout the term of this Agreement, the insurance set forth in Part I of Exhibit C hereto.  The City, together with its officia...
	b) Before they commence any work on the Project in connection with this Agreement, the Town shall require its consultants, subconsultants, contractors and subcontractors to procure and provide evidence of insurance in the types and amounts set forth i...
	c) In addition to other bonds required by law, if any, for the performance of the construction work for the Project, the Town shall require approved contractors and subcontractors to provide a performance bond or other security acceptable to the City,...

	11. Dispute Resolution.  If a dispute should arise between the Parties in regard to any matter that is the subject of this Agreement, the Parties shall attempt to resolve such dispute by good faith discussions.  If such good faith discussions fail to ...
	12. Indemnification
	a) To the fullest extent permitted by law, the Town shall indemnify, defend and hold the City and its employees, officials and agents (the “Indemnitees”) harmless against any and all claims (including, but not limited to, claims asserted by any employ...
	b) Indemnification under this Section or any other provision of this Agreement shall operate whether or not the Town and its consultants and/or contractors have placed and maintained the insurance required under Section 10.
	c) The Town waives all rights against the City for any damages or losses for which either is covered under any insurance required under this Agreement (whether or not such insurance is actually procured) or any other insurance applicable to the operat...
	d) The provisions of this Section shall not be deemed to create any new right of action in favor of any third parties against the City.

	13. Acceptance of Final Payment
	The acceptance by the Town, or by anyone claiming by or through it, of the final payment made under this Agreement, whether such payment be made pursuant to any judgment of any court or otherwise, shall constitute and operate as a release of the City ...

	14. Notices
	All notices required or permitted hereunder shall, unless otherwise specified, be in writing and be delivered by hand, or by overnight mail or by certified mail, return receipt requested, to the Parties at the following respective addresses:
	Either Party may, from time to time, change its address(es) for notices by giving notice of such change to the other Party in the manner specified in this Section.

	15. Compliance with Public Bidding and Procurement Requirements
	a) The Town shall, in soliciting or procuring contracts for the Project, comply with all public procurement requirements that are applicable to the Town by State or local law, or that would be applicable to the Town under State or local law or any reg...
	b) The contemplated construction contracts will be contracts for “public work” as such term is defined in Article 5-A of the General Municipal Law of the State.  The construction contracts shall comply with the “Wicks Law” if applicable, and may permi...

	16. Content and Administration of Contracts
	a) The Town shall be responsible for administering all contracts necessary to perform the Project hereunder in such a manner as to ensure compliance with all applicable laws and regulations.  Upon request, the Town shall provide DEP with a copy of any...
	b) Any contract between the Town and any person, firm or other entity for the performance of work on any aspect of the Project entered into, amended, extended or renewed after February 21, 2018, and any subcontract thereunder, shall contain the follow...
	i) a requirement that the contractor or subcontractor, as applicable, perform such work in accordance with the terms hereof, and with all applicable federal, State and local laws and regulations;
	ii) a provision requiring the contractor or subcontractor, as applicable, to indemnify the Indemnitees to the same extent and on the same conditions set forth in Section 12 of this Agreement;
	iii) a provision stating that nothing in such contract or subcontract shall be deemed to create any contractual relationship between the contractor or subcontractor and the City;
	iv) a provision stating that nothing contained in such contract or subcontract shall impair the rights of the City under this Agreement;
	v) a requirement that the contractor or subcontractor, as applicable, obtain insurance upon the terms and conditions and in the amounts set forth in Section 10 and Exhibit C and bonding as required by Section 10;
	vii) a provision requiring that the contractor or subcontractor, as applicable, fully comply with all applicable prevailing wage requirements and all other applicable requirements of Section 220 of the State Labor Law; and
	viii) a provision making any subcontracting or sub-subcontracting by the contractor or subcontractor, as applicable, subject to approval by the Town.

	c) The Town agrees that it is fully responsible to DEP for the acts and omissions of its consultants and contractors and of persons either directly or indirectly employed by such consultants and contractors as it is for the acts and omissions of any p...
	d) The Town shall not in any way be relieved of any of its responsibilities, duties and liabilities under this Agreement by virtue of entering into any contract for the performance of any portion of the Project.

	17. The Town’s Representations and Warranties
	a) The Town represents and warrants that:
	(i) it has all requisite power and authority to execute, deliver and perform this Agreement;
	(ii) this Agreement has been duly authorized by all necessary action on the part of the Town, has been duly executed and delivered by the Town and, assuming due execution and delivery by the City, and registration pursuant to City Charter Section 328,...
	(iii)  the execution and delivery of this Agreement, and compliance with the provisions hereof, do not and will not conflict with or constitute a violation or default under any provision of applicable law, charter, ordinance or regulation or to the ex...

	b) Acceptance by the Town of DEP Funds hereunder shall be deemed at such time to be a reaffirmation of the foregoing representations and warranties.

	18. City’s Representations and Warranties
	The City represents and warrants that this Agreement will, when executed by the City and registered pursuant to Section 328 of the City Charter, and assuming the due execution and delivery by the Town, constitute the legal, valid and binding agreement...

	19. No Discrimination
	20. Compliance with and Incorporation of Applicable Laws
	a) The Town agrees that it will comply with all federal, State and local laws, rules and regulations in performing its obligations hereunder and in prosecuting and ensuring the completion of the Project.
	b) The Parties agree that each and every provision of federal, State or local law, rule, regulation or order applicable to this Agreement, that is required to be included in this Agreement, is incorporated herein by this reference.  Furthermore, it is...

	21. Cooperation with Investigations
	The Parties agree to cooperate fully and faithfully with any investigation, audit or inquiry relating to the subject matter of this Agreement conducted by a State or City governmental agency or authority that is empowered directly or by designation to...

	22. Copyrights and Access to Information
	The City shall have the right to use all written materials, documents, data and information that are gathered or prepared pursuant to the Agreement for any purpose deemed appropriate by the City.  In furtherance thereof, the Town hereby grants to the ...

	23. Infringements
	The Town shall defend, indemnify and hold the City harmless from any and all claims (even if the allegations of the lawsuit are without merit) or judgments for any damages and from the costs and expense to which the City may be subject or which it may...

	24. No Claim Against Officers, Agents or Employees
	Absent any willful misconduct, no claim whatsoever shall be made by either Party against any individual officer, agent or employee of the other Party for, or on account of, anything done or omitted in connection with this Agreement.

	25. Waiver
	Neither Party shall be deemed to have waived the observance or performance of any term or provision of this Agreement, or any default hereunder, except pursuant to a written instrument of waiver signed by such Party.  No waiver of the observance or pe...

	26. Retention of Records
	a) The Town agrees to retain all books, records and other documents relevant to this Agreement for six years after the final payment under, or termination of, this Agreement, whichever is later.  City, State and federal auditors and any other persons ...
	b) All receipts, management and disbursements of funds provided by the City pursuant to this Agreement, and the records and accounts evidencing such receipts, management and disbursements, shall be subject to audit by the State Comptroller and by the ...
	c) The Town shall prepare and maintain its records and accounts of receipts, management and disbursements of funds under this Agreement in accordance with generally accepted government accounting standards and shall provide a summary of such records a...

	27. Default
	a) If either Party defaults in the observance or performance of any material term of this Agreement, and such default continues for more than fifteen calendar days after written notice of such default is received by the defaulting Party from the non-d...
	b) Specific Performance.  The Parties each hereby agree that irreparable damage would occur in the event that any provision of this Agreement (other than those requiring the payment of money) were not performed in accordance with its specific terms or...
	c) Force Majeure.  The period of time during which either Party is prevented or delayed in any performance or fulfilling of any obligation under this Agreement, other than the payment of money, due to unavoidable delays caused by an action of a govern...

	28. Amendments
	This Agreement may not be modified or amended except by an instrument in writing signed by both of the Parties and approved as to form and certified as to legal authority by the Office of the City’s Corporation Counsel.

	29. No Third-Party Beneficiaries
	This Agreement does not, and is not intended to, confer any rights or remedies upon any person or entity other than the Parties.

	30. Assignment
	This Agreement may not be assigned, in whole or in part, except pursuant to a written instrument signed by both of the Parties.

	31. Cooperation; Obligation to Provide Documents
	32. Choice of Law
	This Agreement shall be governed by and construed in accordance with the laws of the State. To the fullest extent permitted by law, the Parties consent to the jurisdiction of the Supreme Court of the State of New York in connection with any action by ...

	33. Severability; Entire Agreement
	a) If any provision of this Agreement or its application is determined to be invalid, illegal or unenforceable in any respect, the validity, legality and enforceability of all other provisions and applications hereof shall not in any way be affected o...
	b) This Agreement constitutes the entire understanding between the Parties with respect to the subject matter hereof and supersedes all prior agreements with respect to such subject matter, whether written or oral.

	34. Counterparts
	This Agreement may be executed in counterparts, each of which shall be deemed an original, but all of which together shall constitute one and the same instrument.
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	1. Registration Required
	2. Term of the Agreement
	3. Overview of the Project
	a) The Sewer District, formed by the Town under Article 12-A of the State Town Law, is a non-contiguous sewer district that will serve (i) properties within three Town business areas located in the hamlets of Bedford Hills and Katonah, which are zoned...
	b) The Town, on behalf of the Sewer District, shall construct a collection system (the “Collection System”) comprised of piping, pump stations, grinder pumps and such other equipment as is necessary to convey the wastewater to the Bedford Hills WWTP f...
	(i) The SPDES Permit for the Bedford Hills WWTP authorizes a discharge of 500,000 gpd.  The actual flows to the WWTP have averaged approximately 214,000 gpd, and the WWTP has adequate capacity to accept flow from the other District Properties identifi...

	c) The CBDs and Municipal Sites are currently served by on-site subsurface sewage treatment systems.  KES is currently served by an on-site WWTP that is owned and operated by the Katonah-Lewisboro School District (“KLSD”) in Katonah. Bedford Park at W...
	d) Pursuant to the DEP-EFC Master Agreement, EFC, acting on behalf of DEP, entered into agreements with KLSD, Bedford Park at Westchester, LLC, and St. Mary’s (the “Upgrade Agreements”), copies of which, with subsequent amendments thereto, are annexed...
	e) In lieu of the Regulatory Upgrades for KES, BPA, and St. Mary’s, the Town will carry out the following “Alternative Upgrades,” construction of which will be paid for by DEP under this Agreement:
	f) However, pursuant to the amended Upgrade Agreements, as set forth in the most recent amendments included in Exhibit E, professional design services required until December 31, 2018 in connection with the construction of the Alternative Upgrades wil...
	g) The term “Project,” as used herein, includes, but is not limited to, the design and construction of and other tasks necessary to accomplish the Alternative Upgrades, as well as the planning, design and construction of the Collection System necessar...
	h) In furtherance of the Project, the Town will amend its Connection Agreements with KLSD, Bedford Park at Westchester, LLC, and St. Mary’s, in a form satisfactory to DEP, as set forth in Section 4, below.
	i) The Town has entered into an Intermunicipal Agreement with Westchester County, a copy of which is annexed hereto as Exhibit F (the “WC-Bedford Agreement”).  Under the WC-Bedford Agreement, Westchester has committed to provide funds for the Project ...
	j) Provided that DEP’s proposed revisions to the Watershed Regulations have in fact been promulgated at that time, following completion and operation of the Collection System and the Town’s adoption of a sewer use law acceptable to DEP, it is agreed t...

	4. The Town’s Obligations Under this Agreement
	a) Milestones.  Subject to DEP’s meeting its payment obligations as set forth below, the Town is responsible for completing the Project and complying with its obligations under this Agreement in a diligent fashion in accordance with the schedule of mi...
	(i) During the term, the Town shall submit deliverables to DEP for its review as set forth on Exhibit B.  DEP shall review and comment within two weeks of receipt.  To the maximum extent possible, the Town shall incorporate any revisions necessitated ...
	(ii) Where the due dates for Milestones described in Exhibit B are expressed in terms of other events, the Town shall notify DEP, in writing and within five business days, of the occurrence of such other events.

	b) The Town will enter into a binding agreement with DOCCS (the “DOCCS Agreement”) that will enable it to implement the Project in accordance with the Milestones set forth in Exhibit B including, without limitation, causing the Sewer District to assum...
	c) The Town will secure all necessary regulatory approvals and permits required for the Project, including, without limitation, as follows:
	(i) The Town will secure the DEP approval that is needed for the Bedford Sewer System pursuant to the Watershed Regulations, which approval will not be unreasonably withheld or delayed.  DEP Stormwater Pollution Prevention Plan approvals may also be r...
	(ii) The Project is subject to the regulatory jurisdiction and approval of the NYSDEC and the Westchester County Department of Health, among other governmental entities.  DEP agrees to support the Town before these and any other involved local, State,...
	(iii)   The Town, for itself and the Sewer District, shall seek and secure, and DEP agrees to support the applications for, any other necessary federal, State or local permits required in connection with the Project, including any permits or approvals...

	d) Connection Agreements.  The Town has entered into connection agreements with the Katonah-Lewisboro School District (the owner of KES), with St. Mary of the Assumption Church (the owner of St. Mary’s) and with Bedford Park at Westchester, LLC (the o...
	e) Acquisition of Necessary Easements and/or Access Rights.  The Town shall enter into agreements with the relevant property owners to acquire the necessary easements and/or construction access for construction and operation of the Bedford Sewer Syste...
	(i) The agreements with each of the Upgrade Site owners shall grant the Town the necessary construction access rights for the installation of the sewer main laterals on the private property at each of the Upgrade Sites.
	(ii) Since the Town will also be replacing a pump station on the BPA property, the agreement with Bedford Park at Westchester, LLC, shall also include the necessary construction easement for the installation of the new pump station and a permanent eas...
	(iii)  The Town shall also enter into agreements for and acquire the necessary permanent easements for the construction, operation and maintenance of the twelve grinder pumps and low pressure laterals to be installed on other District Properties where...


	f) Design Services and Construction Management.  The Town, on behalf of the Sewer District, will manage the design and construction of the Collection System and the Alternative Upgrades through a qualified consultant, and subconsultants as needed, who...
	(i) The design obligations of the Town shall include providing all engineering, surveying, scientific and other professional services necessary for design and construction of the Collection System in accordance with the Watershed Regulations and other...
	(ii) The Collection System shall consist of gravity collection sewers with pumping stations and force mains, and laterals located in the Town’s right-of-way, together with a limited number of grinder pumps and low pressure laterals in easements to be ...
	(iii)  The decommissioning of the Upgrade Sites shall be designed in accordance with NYSDEC regulations, 6 NYCRR § 750-2.11, and with all other applicable State and local requirements pertaining to the abandonment or removal process.

	g) Procurement and Contracting.  The Town shall procure construction contract(s) in accordance with this subsection and Sections 15 and 16, below, taking all steps necessary under applicable law, including, without limitation, the Wicks Law.
	(i) Promptly after the opening of the sealed bids, the Town shall provide DEP with a list of the bidders’ names and the bid amounts.
	(ii) Within three business days of the Town providing such notice of bidders, DEP shall have the opportunity to provide notice to the Town that, in DEP’s opinion, the lowest bidder does not have a satisfactory record of business integrity under applic...
	(iii) The Town shall award one or more construction contract(s) (which may allow for subcontracting) for the Project work, and shall immediately notify DEP, in writing, of such award(s).  Construction shall not begin until the Town has received all ne...
	(iv) In the event that DEP provided notice of an objection to a bidder on business integrity grounds and the Town nevertheless awards the contract to that bidder, DEP shall have the right to determine that funds paid pursuant to that contract are not ...

	h) Construction.
	(i) The Town shall commence and complete construction of the Collection System and the Alternative Upgrades, including, without limitation: concrete/rock excavation, gravity collection sewers, force mains, pumping stations, grinder pumps to serve prop...
	(ii) The Town shall not substantially deviate from the final, approved plans and specifications for the Project construction without the prior written approval of DEP.

	i) In accordance with the applicable Milestone in Exhibit B, the Town will adopt a sewer use law consistent with the draft that it has previously submitted to DEP for review and with DEP’s comments thereon.  The Town will administer that law and set s...
	j) The Town will take all necessary steps to accomplish the decommissioning of the existing WWTPs, and site restoration, at the Upgrade Sites.

	5. Funding for the Project
	a) DEP has allocated thirteen million two hundred thousand ($13,200,000) dollars for the Regulatory Upgrades at the Upgrade Sites (the “DEP Regulatory Upgrade Funding Allocation”).  DEP will provide the DEP Regulatory Upgrade Funding Allocation to the...
	b) The Town has been granted up to six million five hundred thousand ($6,500,000) dollars in additional funds by Westchester County from the EOH WQIP Fund that may be used for any purposes related to the Project including, but not limited to, costs as...
	c) The Town will issue sewer bonds to cover a portion of the cost of the Project, initially in the amount of one million two hundred thousand ($1,200,000) dollars, the proceeds of which will be applied to the cost of the Project (the “Sewer Bond Proce...
	d) To the extent that the total costs of the Project exceed the sum of the DEP Regulatory Upgrade Funding Allocation, any portion of the Alternative Upgrades Design Services Allowance that may be payable to the Town under Section 7(e) below, the EOH F...
	e) DEP shall make available to the Town additional funds in an amount not to exceed one hundred fifty thousand ($150,000) dollars to be applied to the cost of performing professional design service tasks that may be required after 2018 in connection w...

	6. Use of DEP Funds
	a) Eligible Costs.  Subject to the restrictions set forth in this Section 6, DEP agrees to pay for the reasonable and necessary costs associated with the Project up to the amount set forth in subsection (b), below, in accordance with the terms and con...
	(i) the actual and reasonable cost to the Town for consultants to perform services during the term of this Agreement that are required to design the Collection System, including, without limitation, project planning, preparation of bidding documents, ...
	(ii) the actual and reasonable cost to the Town for consultants to perform design services, starting in 2019 and during the term of this Agreement, that are required in connection with the Alternative Upgrades including, without limitation, design ser...
	(iii) the actual cost of the work to construct the Collection System and the Alternative Upgrades, performed in accordance with construction contract(s) that have been competitively bid and awarded pursuant to General Municipal Law § 103, including th...
	(iv) the actual cost of construction management services provided by a project management superintendent or engineering firm where appropriate; and
	(v) administrative costs directly attributable to the above tasks, including reasonable attorneys’ fees and expenses incurred to negotiate this Agreement, obtain all necessary government permits and approvals, and provide legal assistance in connectio...
	(vi) other costs directly related to the Project that may be approved by DEP in writing in advance of the Town expending such amounts.
	(vii) In no event shall any Town overhead or employee compensation costs qualify as Eligible Costs.
	(viii) Neither the costs associated with the installation of any lateral lines to serve District Properties that will be privately owned, other than by KES, BPA and St. Mary’s, nor any costs associated with any modification that might be needed to the...
	(ix) Eligible Costs under (i), (ii), and (iv) above are limited to payments to consultants, including subconsultants, that have been approved by DEP based on DEP’s not being aware of any basis on which it would find the consultant or subconsultant non...

	b) Total Eligible Costs Payable by DEP.  Notwithstanding anything to the contrary herein, the aggregate total of all Eligible Costs payable by DEP hereunder shall not exceed thirteen million three hundred fifty thousand ($13,350,000) dollars.
	c) Administration of DEP Funds by the Town.  The Town shall manage, coordinate and administer the costs and payments required in connection with the performance of its Project obligations in accordance with the terms hereof, including compliance with ...
	(i) Payments by the Town.  The Town shall require that all requests for payments from the Town by its consultants and contractors for Eligible Costs be made by itemized voucher.  Such vouchers shall include documentation demonstrating that the work fo...

	d) Excess Costs.  Any costs or expenses related to the Project or compliance with any requirements of this Agreement that exceed the not-to-exceed amount of DEP Funds set forth in subsection (b) above, as limited by Section 7(e), or are determined by ...

	7. Payment and Accounting Process
	a) Initial Advance.  After the Effective Date and after having satisfactorily completed Milestones 1 through 11 as set forth in Exhibit B, the Town may submit an invoice to DEP for a first advance payment out of the DEP Regulatory Upgrade Funding Allo...
	b) Accounting Prior to Second Advance.  After the Town has expended at least one million seven hundred fifty thousand ($1,750,000) dollars of the First Advance on Eligible Costs, as well as having expended not less than five million seven hundred and ...
	c) Accounting Back-up Documentation.  The detailed back-up to be submitted with the accounting shall include those vouchers submitted by the Town’s contractors and consultants that have been already been approved and paid by the Town out of the First ...
	d) Accounting and Third Advance.  After the Town has expended not less than six million five hundred thousand ($6,500,000) dollars of the DEP Regulatory Upgrade Funding Allocation and subject to the Town’s being in compliance with the Milestones in Ex...
	e) Alternative Upgrades Design Services Allowance.  Independent of the advances payable out of the DEP Regulatory Upgrade Funding Allocation, at any time after January 1, 2019, the Town may submit one or more invoices to DEP for an amount not to excee...
	f) Post-Completion Accounting and Reconciliation.  Within sixty days after the Final Completion Date (as defined in Exhibit B), a final accounting and reconciliation shall be prepared and submitted to DEP by the Town in accordance with the back-up doc...
	g) Unspent Funds and Disallowed Expenditures.  Without limiting the provisions of Section 8, below, to the extent that any DEP Funds advanced to the Town hereunder have not been expended for Eligible Costs in connection with the Project in accordance ...
	h) Audit.  This Agreement and all books, records, documents, receipts and disbursements of DEP Funds pursuant to this Agreement are subject to periodic inspection, review and audit by (i) the City, including the Comptroller, DEP’s Inspector General an...
	i) DEP shall not be deemed, by virtue of making advance payments to the Town, to have released the Town from any claim or liability, or to have waived any right or rights of action arising under this Agreement.
	j) In the event of any material breach of the terms of this Agreement by the Town, including the Milestone schedule set forth in Exhibit B, if such breach is not cured in accordance with Section 27, in addition to any other rights or remedies availabl...

	8. Town’s Reimbursement Obligation
	a) Process for Identifying and Addressing Delays.  The Town will provide, by email to the Project Manager, quarterly progress reports no later than the 15th day following the end of each calendar quarter, which:
	b) The Parties agree that the Milestones most critical to determining whether the Project will be completed on schedule are:
	c) Upon request from either DEP or the Town, and in any event no fewer than thirty days before each of the required completion dates for the Milestones identified in subsection (b), above (the “Critical Milestones”), representatives of the Parties sha...
	d) If through the discussions described above, the Parties agree that an extension of any Milestone is warranted, they may agree, in writing, to an extension.  DEP reserves the right to consult with the State Department of Health, the USEPA, and NYSDE...
	e) If, following the process described above in this Section, DEP reasonably determines that the Project is not likely to be completed by the Final Completion Date as it may be extended, and therefore KES, BPA, and/or St. Mary’s need to proceed with R...
	f) The Reimbursable Funds shall comprise the incremental out-of-pocket funds expended by DEP in connection with the Project that would not have been expended had DEP not agreed to support the Project and suspended the Regulatory Upgrades for the KES, ...
	g) The Town shall use its best efforts to pay to DEP any Reimbursable Funds within sixty days of receiving written notice that DEP has directed KES, BPA, and/or St. Mary’s to pursue the Regulatory Upgrade(s) as set forth above.  In any event, such fun...

	9. Independent Contractors
	a) The Town and the City agree that the Town is an independent contractor and not an employee, subsidiary, affiliate, division, department, agency, office, or unit of the City.  Accordingly, the Town and its employees, officials, officers, and agents ...
	b) All persons who are employed by the Town and all the Town’s contractors (including without limitation, consultants and independent contractors) that are retained to perform services under or in connection with this Agreement are neither employees o...

	10. Insurance; Bonds
	a) Prior to the Effective Date of this Agreement, the Town must provide evidence that it has procured, and must maintain throughout the term of this Agreement, the insurance set forth in Part I of Exhibit C hereto.  The City, together with its officia...
	b) Before they commence any work on the Project in connection with this Agreement, the Town shall require its consultants, subconsultants, contractors and subcontractors to procure and provide evidence of insurance in the types and amounts set forth i...
	c) In addition to other bonds required by law, if any, for the performance of the construction work for the Project, the Town shall require approved contractors and subcontractors to provide a performance bond or other security acceptable to the City,...

	11. Dispute Resolution.  If a dispute should arise between the Parties in regard to any matter that is the subject of this Agreement, the Parties shall attempt to resolve such dispute by good faith discussions.  If such good faith discussions fail to ...
	12. Indemnification
	a) To the fullest extent permitted by law, the Town shall indemnify, defend and hold the City, including its officials and employees, and agents (the “Indemnitees”) harmless against any and all claims (including, but not limited to, claims asserted by...
	b) Indemnification under this Section or any other provision of this Agreement shall operate whether or not the Town and its consultants and/or contractors have placed and maintained the insurance required under Section 10.
	c) The Town waives all rights against the City, including its officials and employees, for any damages or losses for which either is covered under any insurance required under this Agreement (whether or not such insurance is actually procured) or any ...
	d) The provisions of this Section shall not be deemed to create any new right of action in favor of any third parties against the City.

	13. Acceptance of Final Payment
	The acceptance by the Town, or by anyone claiming by or through it, of the final payment made under this Agreement, whether such payment be made pursuant to any judgment of any court or otherwise, shall constitute and operate as a release of the City ...

	14. Notices
	All notices required or permitted hereunder shall, unless otherwise specified, be in writing and be delivered by hand, or by overnight mail or by certified mail, return receipt requested, to the Parties at the following respective addresses:
	Either Party may, from time to time, change its address(es) for notices by giving notice of such change to the other Party in the manner specified in this Section.

	15. Compliance with Public Bidding and Procurement Requirements
	a) The Town shall, in soliciting or procuring contracts for the Project, comply with all public procurement requirements that are applicable to the Town by State or local law, or that would be applicable to the Town under State or local law or any reg...
	b) The contemplated construction contracts will be contracts for “public work” as such term is defined in Article 5-A of the General Municipal Law of the State.  The construction contracts shall comply with the “Wicks Law” if applicable, and may permi...

	16. Content and Administration of Contracts
	a) The Town shall be responsible for administering all contracts necessary to perform the Project hereunder in such a manner as to ensure compliance with all applicable laws and regulations.  Upon request, the Town shall provide DEP with a copy of any...
	b) Any contract between the Town and any person, firm or other entity for the performance of work on any aspect of the Project entered into, amended, extended or renewed after February 21, 2018, and any subcontract thereunder, shall contain the follow...
	i) a requirement that the contractor or subcontractor, as applicable, perform such work in accordance with the terms hereof, and with all applicable federal, State and local laws and regulations;
	ii) a provision requiring the contractor or subcontractor, as applicable, to indemnify the Indemnitees to the same extent and on the same conditions set forth in Section 12 of this Agreement;
	iii) a provision stating that nothing in such contract or subcontract shall be deemed to create any contractual relationship between the contractor or subcontractor and the City;
	iv) a provision stating that nothing contained in such contract or subcontract shall impair the rights of the City under this Agreement;
	v) a requirement that the contractor or subcontractor, as applicable, obtain insurance upon the terms and conditions and in the amounts set forth in Section 10 and Exhibit C and bonding as required by Section 10;
	vii) a provision requiring that the contractor or subcontractor, as applicable, fully comply with all applicable prevailing wage requirements and all other applicable requirements of Section 220 of the State Labor Law; and
	viii) a provision making any subcontracting or sub-subcontracting by the contractor or subcontractor, as applicable, subject to approval by the Town.

	c) The Town agrees that it is fully responsible to DEP for the acts and omissions of its consultants and contractors and of persons either directly or indirectly employed by such consultants and contractors as it is for the acts and omissions of any p...
	d) The Town shall not in any way be relieved of any of its responsibilities, duties and liabilities under this Agreement by virtue of entering into any contract for the performance of any portion of the Project.

	17. The Town’s Representations and Warranties
	a) The Town represents and warrants that:
	(i) it has all requisite power and authority to execute, deliver and perform this Agreement;
	(ii) this Agreement has been duly authorized by all necessary action on the part of the Town, has been duly executed and delivered by the Town and, assuming due execution and delivery by the City, and registration pursuant to City Charter Section 328,...
	(iii)  the execution and delivery of this Agreement, and compliance with the provisions hereof, do not and will not conflict with or constitute a violation or default under any provision of applicable law, charter, ordinance or regulation or to the ex...

	b) Acceptance by the Town of DEP Funds hereunder shall be deemed at such time to be a reaffirmation of the foregoing representations and warranties.

	18. City’s Representations and Warranties
	The City represents and warrants that this Agreement will, when executed by the City and registered pursuant to Section 328 of the City Charter, and assuming the due execution and delivery by the Town, constitute the legal, valid and binding agreement...

	19. No Discrimination
	20. Compliance with and Incorporation of Applicable Laws
	a) The Town agrees that it will comply with all federal, State and local laws, rules and regulations in performing its obligations hereunder and in prosecuting and ensuring the completion of the Project.
	b) The Parties agree that each and every provision of federal, State or local law, rule, regulation or order applicable to this Agreement, that is required to be included in this Agreement, is incorporated herein by this reference.  Furthermore, it is...

	21. Cooperation with Investigations
	The Parties agree to cooperate fully and faithfully with any investigation, audit or inquiry relating to the subject matter of this Agreement conducted by a State or City governmental agency or authority that is empowered directly or by designation to...

	22. Copyrights and Access to Information
	The City shall have the right to use all written materials, documents, data and information that are gathered or prepared pursuant to the Agreement for any purpose deemed appropriate by the City.  In furtherance thereof, the Town hereby grants to the ...

	23. Infringements
	The Town shall defend, indemnify and hold the City, including its officials and employees, harmless from any and all claims (even if the allegations of the lawsuit are without merit) or judgments for any damages and from the costs and expense to which...

	24. No Claim Against Officials, Agents or Employees
	Absent any willful misconduct, no claim whatsoever shall be made by either Party against any individual official, agent or employee of the other Party for, or on account of, anything done or omitted in connection with this Agreement.

	25. Waiver
	Neither Party shall be deemed to have waived the observance or performance of any term or provision of this Agreement, or any default hereunder, except pursuant to a written instrument of waiver signed by such Party.  No waiver of the observance or pe...

	26. Retention of Records
	a) The Town agrees to retain all books, records and other documents relevant to this Agreement for six years after the final payment under, or termination of, this Agreement, whichever is later.  In addition, if any litigation, claim or audit concerni...
	b) All receipts, management and disbursements of funds provided by the City pursuant to this Agreement, and the records and accounts evidencing such receipts, management and disbursements, shall be subject to audit by the State Comptroller and by the ...
	c) The Town shall prepare and maintain its records and accounts of receipts, management and disbursements of funds under this Agreement in accordance with generally accepted government accounting standards and shall provide a summary of such records a...

	27. Default
	a) If either Party defaults in the observance or performance of any material term of this Agreement, and such default continues for more than fifteen calendar days after written notice of such default is received by the defaulting Party from the non-d...
	b) Specific Performance.  The Parties each hereby agree that irreparable damage would occur in the event that any provision of this Agreement (other than those requiring the payment of money) were not performed in accordance with its specific terms or...
	c) Force Majeure.  The period of time during which either Party is prevented or delayed in any performance or fulfilling of any obligation under this Agreement, other than the payment of money, due to unavoidable delays caused by an action of a govern...

	28. Amendments
	This Agreement may not be modified or amended except by an instrument in writing signed by both of the Parties and approved as to form and certified as to legal authority by the Office of the City’s Corporation Counsel.

	29. No Third-Party Beneficiaries
	This Agreement does not, and is not intended to, confer any rights or remedies upon any person or entity other than the Parties.

	30. Assignment
	This Agreement may not be assigned, in whole or in part, except pursuant to a written instrument signed by both of the Parties.

	31. Cooperation; Obligation to Provide Documents
	32. Choice of Law
	This Agreement shall be governed by and construed in accordance with the laws of the State. To the fullest extent permitted by law, the Parties consent to the jurisdiction of the Supreme Court of the State of New York in connection with any action by ...

	33. Severability; Entire Agreement
	a) If any provision of this Agreement or its application is determined to be invalid, illegal or unenforceable in any respect, the validity, legality and enforceability of all other provisions and applications hereof shall not in any way be affected o...
	b) This Agreement constitutes the entire understanding between the Parties with respect to the subject matter hereof and supersedes all prior agreements with respect to such subject matter, whether written or oral.

	34. Counterparts
	This Agreement may be executed in counterparts, each of which shall be deemed an original, but all of which together shall constitute one and the same instrument.
	Section 8      Proof of Insurance


	law signature.pdf
	82619T0010001_form44_20190501084634835_print.doc




